
Extract from Hansard 
[COUNCIL — Tuesday, 3 September 2019] 

 p6186b-6209a 
Hon Michael Mischin; Hon Alison Xamon; Hon Charles Smith; Hon Colin Tincknell; Hon Aaron Stonehouse; 

Hon Nick Goiran 

 [1] 

HIGH RISK OFFENDERS BILL 2019 
Second Reading 

Resumed from 13 August. 
HON MICHAEL MISCHIN (North Metropolitan — Deputy Leader of the Opposition) [5.09 pm]: I rise as 
the lead speaker on behalf of the Liberal opposition on the High Risk Offenders Bill 2019 and indicate that we 
will be supporting the bill, albeit we will raise some issues about the bill and its possible operation. In due course, 
I will propose some amendments to the bill and I will foreshadow those amendments in the course of my address. 
The purpose of the amendments will be to improve the operation of the bill and extend it in a logical direction to 
improve the protection that it purports to offer the community. 
By way of background, the second reading speeches by the Leader of the House representing the Attorney General 
and the Attorney General made much of the fact that this bill is the fulfilment of an election commitment. I will 
go into that because what was promised at the time needs to be understood to determine whether the bill meets the 
expectations that have been made or departs from them in some way. It may also colour the manner in which the 
legislation ought to be viewed. 
I presume the election commitment is around a document published by WA Labor in January 2017, titled “Law Reform 
Initiatives: A Fresh Approach for WA”. Under the executive summary, there is a commitment that states — 

A McGowan Labor Government will: 
1. Create a judicial system that is focussed on the victims of crime and will: 

Amongst other things — 

• Introduce a High Risk Offenders Board. 
I make the observation that there actually is a judicial system in this state, and has been for about 150-odd years, 
so the government does not really need to create one. The judicial system relates to something slightly different 
from a criminal justice system or a law enforcement system. Nevertheless, if that is the terminology that we are to 
be using, so be it. The document states that a McGowan Labor government will introduce a high-risk offenders 
board and that in itself does not tell us very much at all. Further into the document—I presume this is from where 
it derived—there is reference to “Post sentence detention for violent offenders”. I note that it refers to post-sentence 
detention—not supervision—but, nevertheless, for violent offenders. At page 4, the policy states — 

WA Labor will initiate a High Risk Offenders Board to initiate action which would work in the same way 
as orders of detention or supervision apply to serious dangerous sex offenders. 

Once again, I will leave aside the grammar. It continues — 

The Supreme Court would receive evidence as to the prospect of further offending including from 
a psychiatrist and have the power to further detain to prisoner. 
• A McGowan Labor Government will introduce a High Risk Offenders’ Board. 
The function of the High Risk Offenders’ Board will be to receive reports on prisoners nearing the end 
of their sentence, who were convicted of offences involving either: 
(a) Terrorism offences; 
(b) The infliction of serious injury to a victim of the offence; or 
(c) Any offence using a firearm during the course of a commission of any offence. 

I know that these provisions are not meant to be interpreted as strictly as statutes, but I am surprised about the looseness 
of the terminology involved—“Any offence using a firearm during the course of a commission of any offence.” I take 
that as meaning the use of a firearm during the course of a commission of any offence. The document continues — 

The High Risk Offenders Board, having assessed someone as being of high risk of re-offending in like 
manner and therefore presenting a high risk of danger to the community upon release, will ask the 
Director of Public Prosecutions to seek an order from the Supreme Court that: 
• The person is a high risk offender; 
• Should be detained in a State prison until such time as being re-classified as not being a high risk 

offender; or 
• In the Supreme Court’s opinion can be satisfactorily supervised within the community. 
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These outcomes would be supervised by the Supreme Court in the same way that those for dangerous sex 
offenders currently are. 
This policy would not apply to prisoners serving life terms, as they remain under the control and supervision 
of the Prisoner’s Parole Board — 

It is the Prisoners Review Board — 
and the Attorney General for the rest of their life. 

That carefully crafted policy leads into another element that is treated as a further policy initiative. It states — 
Introduce changes to the dangerous sex offender laws to protect the community 

This appears on page 6 — 
WA Labor will strengthen the Dangerous Sex Offender laws to better protect the community by reversing 
the onus of proof which will require dangerous sex offenders to satisfy the Court that on the balance of 
probabilities they will comply with each and every condition stipulated by the Supreme Court as part of 
a community supervision order. 
The problem with the current system is that a dangerous sex offender can seek to avoid conviction by pleading 
not guilty and never admitting the offence, a constitutional right, however, after conviction the dangerous 
sex offender is not required to participate in any rehabilitation programs, nor admit the offence as a first step 
on the path to rehabilitation and a dangerous sex offender can sit and serve a full term of imprisonment. 
• A McGowan Labor Government will introduce changes to the dangerous sex offender’s laws 

to protect the community. 
At the expiration of the term the Director of Public Prosecutions may seek a Community Supervision 
Order or continuing detention. If offered a Community Supervision Order a dangerous sex offender is not 
required to demonstrate any understanding of abhorrent behaviour, nor convince the Court of any resolve 
to abide by the conditions of any Community Supervision Order. 

That is not strictly right, but we will see whether what is being proposed by the government has gone any further 
than that and requires a demonstration of acceptance of abhorrent behaviour. It continues — 

WA Labor will move apply a reverse onus of proof so that once the Court has deemed a person to be 
a dangerous sex offender, who is being considered for a post sentence Community Supervision Order, 
there will be a requirement or burden upon the dangerous sex offender to satisfy the Court on the lower 
civil standard, that is, upon the balance of probabilities, that they can be trusted to obey all requirements 
and provisions of the Community Supervision Order. 
Perpetrators who break the conditions of a supervision order are regularly re-released into the community on 
bail pending the Court’s investigation of an alleged breach and a further determination by the Supreme Court. 

It might come as a surprise, but courts do not investigate anything. The document continues — 
WA Labor will cease the immediate re-release into the community by providing that there will be no bail 
applicable to dangerous sex offenders against whom there is a credible allegation they have breached 
a Community Supervision Order. This means they will remain in custody until the allegation of breach 
has been dealt with by the Supreme Court. 

That is strong stuff. A 26 June media release under the banner of the Premier and the Attorney General—why the 
Premier thought it necessary to shine in the limelight of this, I do not know, but it seems that whenever there is 
good news to announce, he wants to be on the media release—is headed “Parliament to consider new laws to keep 
high-risk offenders behind bars”. It states — 

• High Risk Offenders Bill 2019 to be introduced into State Parliament 
• Legislation seeks to deal with serious violent offenders in the same way as dangerous sexual offenders 
• A new High Risk (Sexual and Violent) Offenders Board will be established, delivering 

a McGowan Labor Government election commitment 

New laws enabling the courts to make orders to keep Western Australia’s most violent criminals behind 
bars beyond their sentence will be today introduced into State Parliament. 

The new laws will mean that violent offenders, who are nearing their release date and are deemed likely 
to pose an ongoing risk to the community, could be issued with a continuing detention or supervision order. 

Tough legislation to protect the WA community from dangerous sexual offenders was first introduced in 
2005 by the then–Attorney General, Jim McGinty. 
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It does not mention the fact that, over the last eight years, the then Labor opposition criticised the operation of 
those laws and said they were not good enough, but anyway. The media statement continues — 

The High Risk Offenders Bill 2019 continues the legacy of the Gallop and Carpenter governments, and 
delivers on the McGowan Government’s law reform agenda to provide comprehensive reforms to the 
criminal justice system. 

The creation of a High Risk Offenders Board was a WA Labor commitment at the 2017 State election. 

A lot is said about this high-risk offenders board being a panacea for or a solution to problems with the criminal 
justice system, and in a little while I will get to that and what it does and does not do. But it seems that the 
government has set it up as an election commitment: “We will have a high-risk offenders board—but look, we’ve 
done it”, and it is the dawn of a grand new era in Western Australian criminal justice. A lot has been promised. 
The media statement continues — 

Comments attributed to Premier Mark McGowan: 
“Offenders who commit serious and violent crimes, and continue to pose an unacceptable risk of violent 
reoffending, should remain behind bars. 

So “unacceptable risk” equals “remain behind bars”. The attributed comments continue — 

“Alternatively, they should be managed in the community subject to stringent conditions until such time 
as they are no longer an unacceptable risk to the community, as we see happen with serious sexual predators. 

So “unacceptable risk” equals possibly being in the community. It continues — 

“Our children, the elderly and law abiding Western Australians have the right to feel safe in their communities. 

I totally support that, and some of the amendments I will be foreshadowing will assist in extending that protection 
in a logical direction in order to meet that worthy objective. It continues — 

The new laws will enable courts to keep the most dangerous criminals behind bars, in line with the 
community’s expectations.” 

Comments attributed to Attorney General John Quigley: 
“This new legislation will allow the courts to deal with WA’s most dangerous and violent criminals in 
the same way as dangerous sexual offenders. 

“By expanding the current cohort of offenders under the Dangerous Sexual Offenders Act to include 
offenders who commit serious violent offences, we are making our community safer and protecting the 
most vulnerable from sexual predators and violent criminals. 

“Amongst offenders who are to be included are those convicted of murder, manslaughter, and grievous 
bodily harm, as well as sexual offences including those involving child exploitation material. 

“A new High Risk (Sexual and Violent) Offenders Board will also be established — 

And here we get the first hint as to what this board will really do — 

to facilitate the co-ordination of managing the State’s most serious offenders.” 

So it is a coordinating body, or not even a coordinating body—it facilitates coordination. It does not actually manage 
anyone itself; it does not initiate action, as was promised; and it apparently does not ask the Director of Public 
Prosecutions anything. The government made a commitment to create a board, but this is not the board that was 
committed to. That may not matter much in the scheme of things, but I simply point out that there was some very, 
very large talk and loose terminology about what this bill was intended to do and what was touted as a high-risk 
offenders board—hence, an important reform in itself—would actually do and achieve. I will come to that in more 
detail when we get to the bill. But given that this was an election commitment, I would in due course like to know 
the timetable and chronology for its development; when approval to draft and to print was given; how many drafts 
were presented to the Attorney General, and when; what consultation took place, and with whom; and what the 
feedback was on that consultation. 

I turn now to the bill itself. The High Risk Offenders Bill 2019 purports to extend the regime that currently exists 
under the Dangerous Sexual Offenders Act, and has done since about 2003, to other categories of serious offender. 
I use that term advisedly, because it is a term of art in the bill and is defined in very specific terms. I should point 
out that, despite the stress placed on the fact that the legislation was passed by a Labor government, it has 
undergone significant reform since being passed. The government appears to have ignored the fact that there were 
reforms in 2011 and 2016 to amend the legislation to give greater emphasis to the protection of victims and to 
reform certain deficiencies. That is not a criticism of the original legislation; it is simply an observation that things 
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develop over time, problems are noticed and they are addressed. But, apparently, none of that was satisfactory, 
according to the then shadow Attorney General. 
The bill broadly sets out to do three things: it extends the regime under the Dangerous Sexual Offenders Act by 
embracing other types of offenders, but essentially maintaining that structure; it incorporates dangerous sexual 
offenders into the new high-risk offenders regime as part of the class of offenders who are subject to the proposed 
act; and it retains, with some modifications, a provision that was introduced towards the end of the Barnett government 
for post-sentence supervision orders for certain offenders. The idea there was to give the Prisoners Review Board 
the ability, in cases in which prisoners who were coming to the end of their sentence and who still posed a risk to 
the community had not availed themselves of rehabilitative processes and avenues available to them in prison, to 
extend prisoners’ terms through a post-supervision order. This was not designed to keep them incarcerated for 
longer—because it was recognised that they were coming to the end of the time they had been sentenced to—but 
essentially to provide them with the supervision that they had eschewed when they did not or could not avail 
themselves of parole. 
At the time the then Labor opposition was quite critical of all that and all sorts of constitutional bogeymen were 
raised by the then shadow Attorney General. He claims in the second reading speech for this legislation that those 
issues have been addressed; I will come to that in due course. In any event, that scheme has been preserved for 
serious offenders—the same categories of offenders that are dealt with by the extended dangerous sexual offender 
regime, with certain modifications, covering those who do not actually have orders made against them under the 
act by the Supreme Court. One of the advantages of the original PSSO regime was that it allowed for prisoners 
who were coming to the end of their term to be relatively inexpensively and expeditiously dealt with by way of 
the Prisoners Review Board—which has assessed them in the past and will still be assessing them—being able to 
impose appropriate supervision conditions on them. Under this regime, in the case of serious offenders, there will 
be a need to seek orders before the Supreme Court. That is quite proper in the case of extending a term of detention, 
but it will introduce a greater level of judicial involvement and the need for greater legal resources and the like. In 
due course, I will be seeking some advice from the minister about what planning has been done and what 
assessment has been conducted to see what resources will be necessary. 
I digress for a moment to say that during the course of the briefing I received from departmental advisers, it was 
suggested that up to 1 100 prisoners may fall within the categories foreshadowed by the bill. To me, that seems 
a significant number of people who will need to be vetted and for whom briefs will need to be compiled, and that 
prosecutors or lawyers on behalf of the state will need to deal with before the Supreme Court. I would like to know 
what sort of resources will be devoted to that. I would have thought that increasing by something like a hundredfold 
the number of people who will potentially be considered would involve significant resources on the part of the 
State Solicitor’s Office or the DPP, or whomever else the Attorney General decides to brief to conduct those 
proceedings. Likewise, there will be a need for appropriate legal resources to those who are subject to the orders. 
In addition, it may take up more court time and facilities. 
One of the Labor Party’s pre-election commitments in 2017 was that it would introduce a “justice pipeline” model. 
Some $800 000 or more was allocated to that particular project some budgets ago. The purpose of the justice 
pipeline model was to gauge the effects on the criminal justice system—or, if the government prefers, the judicial 
system—in order to determine the consequences of making a change in one area and how that would flow through, 
and presumably provide for a sensible cost–benefit analysis, and be able to determine what additional resources 
would need to be budgeted for. We have not seen anything of this justice pipeline model. In answers to questions, 
we are being told by the Attorney General that it is a work in progress and that he is on the case, but we have not 
seen anything yet. Significant changes are being made to the criminal justice system that will have repercussions, 
but we have no information on it. 
There is this two-tiered approach to deal with these so-called high-risk offenders. The first tier, set out in part 4 of the 
bill, provides for those who are found by the court to be high-risk offenders within the meaning of the bill. I will 
deal with a bit more of that in due course. The second tier is the application of the current regime, albeit modified, 
of post-sentence supervision orders instituted by the last government in part 5A of the Sentence Administration 
Act 2003 to those who may not qualify as high-risk offenders but who nevertheless have been convicted of 
a serious offence within the meaning of that act. For those purposes, “serious offence” is to have the same meaning 
as it does in clause 5 of the bill. 
One area I would like the minister to assist us with in due course is to tell us more about how the offences that 
were to go into the schedule to the bill were selected and the basis on which they were regarded as “serious”. The 
government has picked up essentially what the previous government had done in respect of a post-sentence 
supervision order regime and added a couple. If any further investigation of possible offences has been conducted, 
that information ought to be included. I have no quarrel with the ones that it has because they reflect those under 
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the old PSSO regime and they seem sound. We are told they are generally offences that carry a penalty of seven 
years’ imprisonment, but what other criteria were used? 

I will deal first with second-tier offences. I will come back to the first tier–type offences and applications to have 
someone declared a high-risk offender. Perhaps I will deal with the PSSO regime. As I have mentioned, the second 
tier of the government’s approach is through amendments to the Sentence Administration Act 2003, and those are 
affected by division 4 in part 9 of the bill. Essentially, it deletes references to the Dangerous Sexual Offenders Act 
and replaces it with a reference to what will be the High Risk Offenders Act. It also deletes references to “serious violent 
offences”, which were the basis for orders under the PSSO scheme, and replaces them with “serious offences” as 
defined by the proposed High Risk Offenders Act. That itself picks up the range of offences that had been prescribed 
for the purposes of PSSOs and it extends them somewhat. 

There are a few other amendments that are worth mentioning. The PSSO regime, under the Sentence Administration 
Act, required the Prisoners Review Board to have regard to certain PSSO considerations in section 74B of that act. 
It states — 

… a reference to the PSSO considerations is a reference to these considerations — 

(a) issues for any victim of a serious violent offence for which the prisoner is in custody, including 
any matter raised in a victim’s submission; 

(b) the behaviour of the prisoner when in custody insofar as it may be relevant to determining how the 
prisoner is likely to behave if released; 

(c) whether the prisoner has participated in programmes available to the prisoner when in custody, 
and if not the reasons for not doing so; 

(d) the prisoner’s performance when participating in a programme mentioned in paragraph (c); 

(e) the behaviour of the prisoner when subject to any PSSO made previously; 

(f) the likelihood of the prisoner committing a serious violent offence when subject to a PSSO; 

(g) the likelihood of the prisoner complying with the standard obligations and any additional 
requirements of any PSSO; 

I stress “standard obligations and additional requirements”, and contrast that with what was required under the 
much-trumpeted amendments to the Dangerous Sexual Offenders Act by the Attorney General back in 2017, and 
as a Labor Party pre-election commitment, when he said that prisoners wanting to be released would need to satisfy 
the court on the balance of probabilities that they would comply with every condition of a supervision order. In this 
bill, the Prisoners Review Board can take into account the standard obligations and any additional requirements, 
which goes a little further. The last paragraph at section 74B states — 

(h) any other matter that is or may be relevant to whether the prisoner should be subject to a PSSO 
after the prisoner’s release.  

Those will be changed to a degree, but back then the board could then impose a post-sentence supervision order, 
with appropriate conditions attached, for two years. As I mentioned, it was intended to be an expeditious and 
relatively inexpensive means of controlling offenders who had not taken advantage of or who had rejected 
rehabilitation options while in custody serving out their sentence. It was intended to be done on the same basis as 
the Prisoners Review Board would approach the question of parole, albeit with a few other considerations, bearing 
in mind that the offender had not met those rehabilitation requirements, and on the basis of the materials that it 
would ordinarily have available to it in considering parole. There was obvious merit in that and it has been retained 
but in a much more limited way. Clause 105 of the bill specifically prescribes that pre-sentence supervision order 
considerations do not include punishment or deterrence of offences. It is claimed that that is necessary to remove 
any suggestion of it being a punitive element. I would have thought that the criteria were focused on the level of 
rehabilitation and risk that was posed to the community rather than a further punitive element. Nevertheless, that 
has been prescribed specifically in new section 74B(2), which says — 

In this Part a reference to the PSSO considerations does not include a reference to considerations relating 
to the community’s interest in punishment or deterrence of offences. 

We are told that that is to protect the constitutionality of these provisions. If that is the case, I would like to know 
a little bit more about that. I do not, as must be obvious by now from dealing with other legislation, have any 
confidence in what we are told by the Attorney General about his rationale for doing things. He was quite strident 
in criticising the PSSO regime and claiming that it was unconstitutional. He claimed in the Assembly when delivering 
his second reading speech that he made it his duty to work all that out to see whether that was the case. He tells us 
that this will remove any unconstitutional element. He may be right; maybe there was a risk, but I would hope that 
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he would be able to satisfy us that there was such a risk in the first place. I should point out that the original regime 
as established in the legislation by the last Liberal government was not done in a vacuum and without the benefit 
of legal advice, including advice from the then Solicitor-General. It may be that there is a different take on that 
advice. If so, I would be interested to know how it has come about. 

Other changes are being made. As I mentioned, criteria such as that proposed in new section 74B(2) did not exist 
previously. The discretion of the PRB was in that sense much broader. It had regard to the PSSO considerations 
in new section 74B, which I have mentioned, and all of them were focused on rehabilitation and the prevention of 
harm. Now it requires a necessity for the prevention of harm, and this suggests a more limited operation. I have 
made mention of the Attorney General’s comments in the Assembly and what he claimed about it. I have already 
touched on the point that I would like some more information about that, but he made quite a play of it. Oddly 
enough, it has not been reproduced in the second reading speech before this place. Indeed, the minister simply said 
that she was not going to go into any of that sort of detail and omitted to say anything about what had been put up 
by the Attorney General as a rationale in the other place. What the Attorney General said was — 

Those opposite may recall that I am on the record as having questioned the constitutional vulnerability 
of post-sentence supervision orders as they were introduced to the Parliament … in 2016. However, 
post-sentence supervision orders, when stripped of provisions that may result in constitutional 
vulnerability, serve a legitimate purpose for persons who are not at the highest risk of reoffending, but 
still present a significant risk of reoffending if not supervised beyond their term of imprisonment. 

That particular paragraph was repeated. He then went on — 

When I became Attorney General, I made it my duty to clarify these constitutional questions by seeking 
advice from the then Solicitor General of Western Australia, which has been heeded and reflected in 
this bill. 

Amongst those alleged vulnerabilities were, firstly, some constitutional risk with the chairperson of the Prisoners Review 
Board, who was at that stage a District Court judge; and, secondly, what the Attorney General claims may have 
been regarded as a trespass by the executive, and it will be made clear that a post-sentence supervision order cannot 
be for the purpose of punishment. As part of that, clause 108 of the bill removes requirements that an offender 
who is subject to a post-sentence supervision order undertake community corrections activities, seek or engage in 
gainful employment or in vocational training, or engage in gratuitous work for an approved organisation. These 
things, apparently, may be considered punitive. Apparently, encouraging someone to get a job after they get out 
of jail may be considered punitive! I would like some advice on whether there is a legal basis for that and how 
serious the risk may be. I would have thought that would go towards rehabilitation. Work for the dole, presumably, 
is punitive. To further reduce the risk of a post-sentence supervision order being construed as punitive, clause 107 
of the bill provides the Prisoners Review Board with the ability to make an order for a period between six months 
and two years, as opposed to the current fixed period of two years. I accept that there may be some benefit in 
that, but I have to wonder whether someone who has been in prison for an extended period for a serious enough 
offence and who has failed to achieve or failed to avail themselves of parole will get much benefit from an order 
for six months. Two years would seem to be a sufficient prompt to try to avail oneself of the opportunities available 
in prison to seek reform. The idea of a six-month term of supervision in the community being imposed by the 
Prisoners Review Board seems to me to be a waste of time and resources. I would be interested to know more 
about how often periods of that short length are used by the courts and whether any benefit has come from them. 
The whole point of a two-year period was to be satisfied that the person was capable of maintaining themselves in 
the community and that they would seek rehabilitation and avail themselves of those opportunities, and to satisfy 
the authorities that they could stay out of trouble for a significant period, not just six months. Be that as it may, 
I would be interested to know what the alleged advice was that the Attorney General received and the extent to 
which it is reflected in the bill, as opposed to saying that it is reflected—I would like to know to what degree. 

As I mentioned, advice was also sought for the PSSO regime that he derided as being constitutionally unsound. 
I would not be surprised if his instruction was to look for any possible means of complaining about what was done 
simply to vindicate himself. I should add that “heeded” and “reflected” can have very many meanings.  

That is very different from saying, “I got advice. The advice was X and that has been translated into law in 
such-and-such a manner.” 

If we needed further reason to doubt what the Attorney General says about the legislation, I ask members to go back 
to 2015 and the debate on the amendments to the Dangerous Sexual Offenders Legislation Amendment Bill 2015. 
Quite apart from being an example of grandstanding, engagement in vicious personal abuse, ignorance of legal 
principles and attacks on a public servant—the then Commissioner of Victims of Crime—the then shadow 
Attorney General made trenchant claims about the ability, the power, of an Attorney General under that legislation 
to take action independent of the Director of Public Prosecutions. If the DPP had refused to take action in respect 
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of a dangerous sex offender, or had made certain decisions, he claimed that there could be appeal grounds for the 
Attorney General, and that the Attorney General did not simply have a background or, for want of a better term, 
a reserve power, but actually had plenary powers that he could exercise independently. Interestingly, he does not 
accept that position now; he has simply meekly abandoned it now that it does not suit him. In the debate in the 
Legislative Assembly on this bill, when this matter was raised with him, the Attorney General had this to say. The 
member for Hillarys mentioned in the course of his contribution — 

We have had this debate—the Attorney General and I have had it, and the Attorney General and the 
previous Attorney General had it—about some comments the Attorney General made in opposition about 
marching down to the Supreme Court himself and bringing applications in these matters. 

To which our Attorney General replied — 

That was good grandstanding, wasn’t it! 

One can feel proud of having a first legal officer of the state who misleads the public in that fashion! How did he 
get it wrong? He did not. He said — 

I have reflected on it and I have come to a new position. 

He also said—members might want to take this up to get an idea about whether they should believe anything he says 
about this bill—when asked whether prisons were starting to look at who is on the list so that once the bill is passed, 
the job is on and they will be ready to go — 

We’re not doing that because the people in the Legislative Council can take a year, and it would be silly 
to spend our money getting ready now when they’re just going to jaw on and jaw on forever up there. 

I could understand it if he were talking about Hon Darren West, but given our track record in here of fixing up 
legislation, or trying to fix it up and then seeing it disappear from the weekly bulletin for six months or more, it is 
not us he needs to worry about. If he got it right the first time, perhaps we would not have to say so much about it. 
The Greens will be happy to know that they are irrelevant in this. He said — 

… I know the Liberals in the upper house try to frustrate everything I do, so I don’t think this is going to 
have an easy passage up there. 

There you go. As far as the Attorney General is concerned, anyone who is not a Liberal does not manage to achieve 
much at all. That is his attitude. 

The Attorney General is happy to claim that he is supported by legal advice, and he is quick to table it when it 
supports him or when it is critical of others’ views. I seek advice from the minister on whether the Attorney General 
would be prepared to table the advice in this instance if, as he claims, it supports his views; and, if not, why not? 
I suspect he will say that it is legal professional privilege—just like the stuff that he has chosen to table in the past, 
but he will not table it on this occasion. Who knows? Is it because that legal advice does not say what he claims it 
says? Is it because he does not want to reveal that it is contrary to what he claims? 

There are other things I would like to know. In the course of, I think, the Assembly debate he promised some 
information about the number of offenders who would be eligible for post-sentence supervision orders. I would 
like to know how many had been found eligible under the current regime and how many have been granted. I would 
like to know whether any have challenged the constitutionality of what has been imposed upon them; and, if so, 
how many, and when those challenges took place? If that facility has not been used under the current regime, why 
not? Is it because there was a direction from the Attorney General or is it through some caution or overcaution on 
the part of the Prisoners Review Board? If that avenue was available and is not being availed of, it seems to me 
that that is very unfortunate, because it could have assisted in the control of some of the very people he now claims 
he is protecting the community from. 

I would also like to know whether consideration was given to amend the Sentencing Act in this respect by 
enabling the declaration of offences as serious offences. An amendment is proposed that will allow it, but 
I wonder whether any thought has been given to including amongst the offences that will automatically qualify 
someone to fall within the High Risk Offenders Bill those people who have in the course of their offences used 
or brandished a firearm? It seems to me that the use of a firearm or weapon in any offence elevates the 
seriousness of the offence. Although the bill will allow the court when sentencing an offender to declare that 
offender to be eligible under this regime, it seems to me that there may be benefit in mandating that anyone who 
uses a weapon in the course of an offence will be considered a potentially high-risk offender and, hence, 
someone who ought to be considered for orders under this legislation, rather than leaving it up to the courts to 
decide. I have no objection to what has been proposed, but why can it not be prescribed in the legislation and 
why not extend “firearm” to weapons generally? I would have thought that use of or threats with a knife can be 



Extract from Hansard 
[COUNCIL — Tuesday, 3 September 2019] 

 p6186b-6209a 
Hon Michael Mischin; Hon Alison Xamon; Hon Charles Smith; Hon Colin Tincknell; Hon Aaron Stonehouse; 

Hon Nick Goiran 

 [8] 

just as serious as those with a firearm. Will it include pretend or actual firearms? I would like some clarification 
on why that definition cannot be extended to weapons generally. 

I turn now to the High Risk (Sexual and Violent) Offenders Board, which will be established by part 2 of the bill. 
These sorts of boards—I use the term broadly—are not new. Indeed, in the last year of the Barnett government, 
consideration was being given to establishing something akin to the Scottish Risk Management Authority model. 
What is being proposed in this bill is not unlike that; it seems to be akin to it, although I think it could have gone 
significantly further. It is a very different sort of a board from that announced as part of the election commitments, 
and its functions and the limitations on its functions need to be explained. Mr Acting President, you will recall that 
the election commitment trumpeted, “We will establish a high-risk offenders board”, as though that spoke for 
itself. If we had descended into the detail, we would have found that the high-risk offenders board will initiate 
action after reviewing the behaviour of prisoners who may fall within certain categories—namely, serious 
offenders, violent offenders and sexual offenders. It seemed at the time that it was going to be complementary to, 
rather than replace, the regime under the Dangerous Sexual Offenders Act. However, in any event, it seemed to 
have some form of executive power. The functions of this board, however, will be quite limited and members 
might wonder what it is meant to achieve at all. I point out that this board will have a minimum of five members. 
Clause 17 of the bill states — 

(1) The Board is to consist of — 

(a) for each relevant agency — 

Clause 3 of the bill states — 

relevant agency means any of the following — 

(a) the Department — 

I presume that is the Department of the Attorney General or the Department of Justice as it is now — 

(b) the department of the Public Service principally assisting in the administration of the Health Services 
Act … 

(c) the department of the Public Service principally assisting in the administration of the Housing Act … 

(d) the department designated as the Police Service; 

(e) the Police Force of Western Australia — 

The ACTING PRESIDENT (Hon Dr Steve Thomas): Member, I am going to interrupt you at that point. 
Honourable members, noting the time, I shall leave the chair until the ringing of the bells. 

Sitting suspended from 6.00 to 7.30 pm 

Hon MICHAEL MISCHIN: At the conclusion of the last episode, I was going through the establishment of the 
High Risk (Sexual and Violent) Offenders Board in order to raise a number of issues about its composition and 
function. As I mentioned, clause 17 of the bill states — 

The Board is to consist of — 

(a) for each relevant agency — 

(i) the chief executive officer or chief employee; or 

That term is defined — 

(ii) a member of staff of the relevant agency, appointed by the chief executive officer or chief 
employee; 

and 

(b) the Chief Psychiatrist, or a member of the staff assisting the Chief Psychiatrist, appointed by the 
Chief Psychiatrist; and 

(c) any number of community members appointed under section 18(1). 

I will get to that in a minute. Clause 3 states — 

relevant agency means any of the following — 

(a) the Department — 

I presume that is the Department of Justice — 
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(b) the department of the Public Service principally assisting in the administration of the Health Services 
Act 2016; 

(c) the department of the Public Service principally assisting in the administration of the Housing 
Act 1980; 

(d) the department designated as the Police Service; 

(e) the Police Force of Western Australia provided for by the Police Act 1892; 

(f) any other public sector body designated by the regulations as a relevant agency; 

We are looking at a board that consists of at least five, if not six, public servants, plus the Chief Psychiatrist or an 
appointee, plus any number of community members. That is a large board. Maybe, like the Prisoners Review 
Board, the idea is that there will be a panel of people who are called upon from time to time to deal with particular 
cases. However, this board will not deal with particular cases. The board seems to be of a very different character 
from the Prisoners Review Board. Its functions are set out in clause 15 — 

(1) The functions of the Board are the following — 
(a) to develop and promote the development of knowledge, understanding, skills and expertise in 

all aspects of the assessment and management of offenders; 
(b) to facilitate cooperation between and the coordination of relevant agencies in the performance 

of their serious offender functions; 
(c) to facilitate information-sharing between relevant agencies in relation to the performance of 

their serious offender functions; 
(d) to develop best practice standards and guidelines for the performance by relevant agencies 

of their serious offender functions; 
(e) to advise relevant agencies in relation to resourcing, service provision and training relevant 

to the performance of their serious offender functions. 
The board will not actually initiate any applications and will not manage any offenders, which is contrary to the 
election commitment and what was spruiked about it. On the contrary, it appears to be a board that will pull together 
various agencies to think about how the management of serious offenders ought to be conducted, to develop standards 
and guidelines for that, and to give advice. Whether that advice in any way will be binding or definitive is left at large. 
All these people, including a raft of community members, will be on this board and paid to do all this, but we do not 
know the selection criteria for the community members—whether it is simply sinecures or what. One of the things 
that is missing from the legislation, of course, is anything about publishing the board’s findings and its learnings. The 
board is supposed to “develop and promote the development of knowledge, understanding, skills and expertise”, 
but what will it do with that? Presumably, it will come out in guidelines and best-practice standards, but there is 
nothing in the legislation about sharing this expertise or any research with the rest of the public. 
I query whether the expertise that will be acquired and facilitated within the framework of what is proposed in 
clause 15, and the board as it is envisaged in the bill, will go much further than what has been developed and 
understood by our Prisoners Review Board and Mentally Impaired Accused Review Board under the Criminal Law 
(Mentally Impaired Accused) Act. Those two bodies have had an enormous amount of experience over some 20 years 
or more. The Prisoners Review Board has experience of how to manage offenders dating back to the early 1960s. 
The next question that arises is to what extent there will be an overlap in membership. 
The ACTING PRESIDENT (Hon Robin Chapple): Members, there is a little bit of audible conversation going 
on. Thank you. 
Hon MICHAEL MISCHIN: How can I create, Mr Acting President? It is getting unruly in here. 
The ACTING PRESIDENT: Oh dear. Hon Michael Mischin has the call. 
Hon MICHAEL MISCHIN: Thank you for your protection, Mr Acting President. 
I question what it is that the board will be contributing to the management of these sexual and violent offenders that it 
is connected with somehow. The legislation does not actually explain this board’s relationship with the direct 
management of any of the people who are caught by meeting the criteria set out under the act as being serious offenders 
who warrant either a continuing custodial term or a supervision order in the community beyond the end of their 
sentence. Maybe there is something there that I have not picked up on. I would like some explanation of what this 
board is going to do, other than to have community members and half a dozen or so departmental officers on it, plus 
the Chief Psychiatrist or an appointee, and function without any direct input to the supervision of offenders, let alone 
initiate applications and, in accordance with the policy that was put forward, ask the Director of Public Prosecutions to 
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do something about them. What is the relationship with the Prisoners Review Board and the Mentally Impaired 
Accused Review Board, given that some of the offenders who will fall within the scope of this legislation are those 
who are found not fit to stand trial, but may be considered high-risk offenders within the meaning of the legislation? 
To whom will the board report, and how will it report? How will the expertise it acquires be communicated? Is 
there any imperative for that—a requirement to publish its learnings for the benefit of the public or other agencies? 
Its guidelines and best practice directions are all very well, but will agencies have the benefit of them? Will it share 
that information with members of the Prisoners Review Board? Will one be answerable to the other, or will they 
run in parallel without any connection between the two of them, in practice as well as theoretically? There seems 
to be no relationship between what is proposed under this bill and the boards that have the experience to date, and are 
operating. The board will have the ability to formulate guidelines and best practice standards, but will it tell agencies 
what to do and how to do it, or will they simply be advisory? True, there will be members of those agencies on the 
board, and they will contribute to the process and may have a greater or lesser say in the outcomes, but will these 
guidelines and this advice have any impact on them? Again, we come back to the relationship of this board. What 
will it contribute that the Prisoners Review Board and the Mentally Impaired Accused Review Board cannot do 
already? Will it be composed of the members of the Prisoners Review Board and/or the Mentally Impaired Accused 
Review Board? Will there be an overlap of membership? 

If we are dealing with what was claimed by the Labor Party’s election policy as a judicial system focused on 
victims of crime—not that this is part of the judicial system, but we will leave that aside, because none of the 
grammar or the terminology used in the policy statement seems to be consistent or comprehensible—how will it 
be focused on victims of crime if it does not appear that the Commissioner for Victims of Crime or a delegate is 
going to be on this High Risk (Sexual and Violent) Offenders Board? Community representatives will be on the 
board but not the Commissioner for Victims of Crime. By way of a small digression, I recall that in 2015, the then 
shadow Attorney General went to town on the Commissioner for Victims of Crime at the time, saying that she was 
not a real Commissioner for Victims of Crime because she was a public servant and not independent. At least she 
was a Commissioner for Victims of Crime. We have had an acting commissioner for two years, who does not even 
have the status of being the commissioner. The present incumbent is in an acting position, and presumably will 
remain acting until they can prove themselves as being amenable to the government of the day. This is even worse 
than the theoretical problem of having a Commissioner for Victims of Crime who is a member of the department 
of the Attorney General of the day, and who the then shadow Attorney General, in the most cowardly fashion, 
criticised in the course of the Assembly debates in a way that she could not defend herself against. Anyway, she 
is two years gone, and we still do not have a Commissioner for Victims of Crime. Maybe that is why the 
Commissioner for Victims of Crime is not represented on the board that is supposed to develop these guidelines, 
standards and the like around an election commitment that is focused on the victims of crime. 

I would like to know more about the composition of the board—what is intended; what is planned; whether people 
have been given some kind of indication to date that, when this goes through, they will be members of this board; 
who will be on the board; whether it will draw on the expertise currently available in some fashion; and, indeed 
what is the need for it, since it is not actually making any decisions itself, according to its functions in the 
legislation, other than being a letterbox and a liaison office, and encouraging the development of expertise and 
knowledge in this area. That is worthy in itself, but, really, do we need another board for it? 

Given that it is not the body that will actually assess and select candidates for high-risk offender applications, as was 
promised, what will be the selection process for candidates for applications to the Supreme Court to be used by 
someone representing the state, who will advocate that a particular offender ought to be classified as a high-risk 
offender within the meaning of the proposed act? In the debate in the Assembly, the Attorney General said that it 
will reflect current practice. I may have missed it, but I do not think he descended into any detail about what that 
current practice is. I do not know whether he even knew it. When I was Attorney General, it seemed to work 
effectively and efficiently, but who knows how it is operating now? Back then, it worked by way of an informal—
by that I mean non-statutory—review committee consisting of the Director of Public Prosecutions or a delegate, 
and representatives of Corrective Services, the police and others, which would consider those coming to the end 
of their sentences who were potentially capable of coming within the scope of the Dangerous Sexual Offenders Act. 
The committee would go through the list of them, get the material about the offences they had committed and 
other information available to them, examine the risk profile for those people and, of the many potential candidates, 
come out with reasons for why someone should be considered a candidate for an application, or why they should 
not. I would not want to be quoted on the figures, but of, say, 10 that might come up, we might end up with two who 
would be considered to fall into the worst category and should be regarded, for reasons that would be explained, as 
worthy of the attention of the Director of Public Prosecutions to make an application. It would not be definitive. We 
would be looking at whether there was a prima facie case, or a reasonable prospect of succeeding in an application, 
having regard to the experience of those involved and the nature of the risk profile presented by that offender. 
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As I mentioned, we were told at the briefing that there may be as many as 1 100 candidates for the application 
embraced by the High Risk Offenders Bill. Firstly, as I mentioned, the question of resources arises, but also the 
consequences for the Supreme Court. More concerning is the manner in which the legislation is structured in terms 
of who would bring the applications. I have mentioned that back in the day of the Dangerous Sexual Offenders Act, 
the then shadow Attorney General made a big play about how the Attorney General could make applications 
himself or herself, and had powers to appeal or to do things independently of the Director of Public Prosecutions, 
who was charged with the responsibility of bringing matters under the act, and doing things under the act. Here 
we have a rather more confused process. I know that Attorney General Quigley has resiled from his original view, 
which I would have thought a first year law student could have explained to him was flawed, because two people 
cannot act in parallel representing the state. If the responsibility has been devolved primarily to an independent 
statutory officer, the Attorney General cannot then, as the other representative of the executive, say “I don’t agree 
with the state; I represent the state and I’m going to do something different.” That would be ludicrous. But he 
seemed to think that was a good idea at the time. Jim McGinty—not to his credit—supported that view. However, 
in a more sober moment, when it came to resolving that particular issue back in 2017 with the Dangerous Sexual 
Offenders Legislation Amendment Bill, he had changed his mind. 

I turn now to who can bring an application under this proposed act. Clause 11(1) states — 
The Attorney General may make applications under this Act, and take other proceedings for which this 
Act provides, in the name of the State. 

Conveniently, it will not be Hon John Quigley, MLA, Attorney General. It will be the state of Western Australia. 
That is fine. The word “may” is simply an empowering provision. 
Clause 11(2) states — 

The Attorney General may authorise the Director of Public Prosecutions to make applications under this 
Act, and take other proceedings for which this Act provides, in the name of the State. 

Clause 11(3) states — 
The Attorney General may authorise the State Solicitor to make applications under this Act, and take 
other proceedings for which this Act provides, in the name of the State. 

The first point is: What level of authority will be delegated by the Attorney General? Will the Attorney General do 
what is currently the case, in effect, by delegating his authority outright to these two potential applicants? Will it be 
a qualified authority, which will give the Attorney General the ability to contradict those two potential applicants if 
he does not like what they have decided or not decided in a particular case? Why do the potential applicants need to 
be both the Director of Public Prosecutions, who is an independent statutory officer, and the State Solicitor, who is 
not an independent statutory officer but is the lawyer who acts on behalf of the government? The Attorney General 
has tried to cover that with clause 11(4), which states that the State Solicitor will be bound by certain provisions 
of the Director of Public Prosecutions Act, such as those including the relationship with the Attorney General. 
However, it still comes down to the question of why this is necessary. Is the Attorney General not able to make up 
his mind about who ought to run a case on behalf of the state of Western Australia? Why is one of those two applicants 
proposed to be the State Solicitor? I can say that the Director of Public Prosecutions back in the day was not keen 
on making these applications, because it is outside the scope of what a prosecutorial officer should strictly do, which 
is prosecute cases on behalf of the state and make decisions in that respect. The Director of Public Prosecutions 
would not consider this to be a core function, because the core function of the Director of Public Prosecutions is 
strictly prosecutorial. However, that is arguable, of course, because we are dealing with people whom the Director of 
Public Prosecutions, on behalf of the state, has prosecuted in the past and has put behind bars. If the Attorney General 
believes that the Director of Public Prosecutions is not the appropriate independent statutory officer to deal with 
these matters, the Attorney General should give that role to the State Solicitor, or some other officer of the state who 
can bring applications on behalf of the state. It seems odd to me that in this bill, there is a choice between two people. 
I would have thought that it will depend very much on who will instruct whom to bring these applications, and 
who will have primary responsibility to be informed by the informal committee that I have outlined, if that 
committee is proposed to continue. Will it go to the Director of Public Prosecutions as a matter of course, the 
director having the files and all the relevant information, because they have prosecuted this person in the past, or 
will it go to the State Solicitor, who is under the more direct control of the Attorney General and will need to 
acquire the relevant material from the Director of Public Prosecutions? Perhaps the minister can explain the 
mechanics of how that will work. We know from the terms of the legislation that the High Risk (Sexual and Violent 
Offenders) Board cannot initiate matters. It cannot explicitly tell, or ask, the Director of Public Prosecutions, or 
anyone else, to bring an application. Therefore, the filtering process—the triaging of offenders—and the decision 
about whether an application ought to be made in a particular case will need to be made by someone referring a case 
to someone else to do it. If that is the situation, would it be referred directly to the Attorney General, who will then 
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pass it on to whoever he sees fit and appropriate to do it, or is authorised to do it? Will it be sent as a matter of 
course to the State Solicitor, or will it be sent as a matter of course to the Director of Public Prosecutions? How 
will the decision be made about who ought to appropriately represent the state, in the name of the state, and bring 
the application? Perhaps the minister can help us out with that. 
I have another question that perhaps the minister can clarify. If the Attorney General does not like the publicity 
that a particular case would expose in the public and the media, will he have the power to override the Director of 
Public Prosecutions’ decision, or refusal to make a decision, or to influence or override the State Solicitor in these 
cases, and bring a politically motivated application? 
I turn now to clause 8, “Objects of this Act”, and the criteria for high-risk offenders. It states — 

The objects of this Act are — 
(a) to provide for the detention in custody or the supervision of persons of a particular class to ensure 

adequate protection of the community and of victims of serious offences; and 
(b) to provide for continuing control, care or treatment of persons of a particular class. 

Except for the use of the term “serious offences”, that effectively reflects the objects in section 4 of the 
Dangerous Sexual Offenders Act. That is the equivalent provision under that legislation, and it has been picked 
up and adopted in this bill. The words “persons of a particular class” refer to the new class that has been introduced 
by the bill of high-risk offender. A high-risk offender is a person who is found by the Supreme Court to be 
a high-risk offender within the meaning of clause 7 of the bill. That draws on the formula used in sections 7(1) 
and (2) of the Dangerous Sexual Offenders Act. I say “draws on”, because there are some differences. I do not 
know whether they would be material or significant differences, but they are differences nonetheless. We have had 
a tried and tested formula for over 15 years. The Attorney General now wants to change that formula. He has said 
that all he is doing is picking up that scheme and extending it, but with some changes to the formula that will be 
applied. I am concerned that that may give rise to confusion, further litigation, and potentially lead to a dilution of 
the stringent criteria that have been adopted and exercised previously. 

Clause 7(1) states — 

An offender is a high risk offender if the court dealing with an application under this Act finds that it is 
satisfied, by acceptable and cogent evidence — 

That is the formula in the Dangerous Sexual Offenders Act — 

and to a high degree of probability, — 

Once again, this reflects the formula in the Dangerous Sexual Offenders Act — 

that it is necessary to make a restriction order in relation to the offender — 

The word “necessary” is in addition to the formula — 

to ensure adequate protection of the community — 

The “adequate protection” is not in the Dangerous Sexual Offenders Act formula — 

against an unacceptable risk that the offender will commit a serious offence. 

The Dangerous Sexual Offenders Act has “would” instead of “will”. Whether this makes it more difficult to have 
someone classified as a high-risk offender, I do not know. Presumably, legal advice has been provided in respect 
of that formula, and whether it is an improvement, a tightening up of the formula, making it more difficult to 
satisfy or making it easier to satisfy is something that I would like to get some advice on. 

The Dangerous Sexual Offenders Act, through a combination of sections 7(1) and (2), involves the Supreme Court 
finding that a person is a serious danger to the community. That serious-danger-to-the-community formula, that 
classification, is absent here. We are talking about a high-risk offender, and I will say a little bit more about that 
shortly. But, as I have mentioned, the Dangerous Sexual Offenders Act states — 

… that there is an unacceptable risk that, if the person were not subject to a continuing detention order or 
a supervision order, the person would commit a serious sexual offence. 

Although the bill picks up on that—it declares a high-risk offender—it introduces the formula of “it is necessary 
to ensure adequate protection” and “will commit a serious offence”. The adequate requirements are absent in the 
Dangerous Sexual Offenders Act formula, but it does appear in section 17(2) of the Dangerous Sexual Offenders Act, 
and, in that context, it appears when a court has already found that the offender would commit a serious sexual 
offence if unrestrained, either by continuing detention or by a supervision order, and the court must take into account 
the adequate protection of the community as a paramount consideration in deciding whether to choose a detention 
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order or a supervision order. In the bill, however, the adequate protection element is a consideration at a much 
earlier stage. It is one of the issues that the court must be satisfied of in coming to the decision about whether any 
order is necessary in the first place. Once that is satisfied, the court need not consider adequate protection any 
further in deciding whether to have a detention order or a supervision order. The change in emphasis and the 
placing of it may be material or it may not, but perhaps the government can assist us. 

There is a requirement under clause 29(1) of the bill in which the court must be satisfied on the balance of 
probabilities that the offender will substantially comply with the standard conditions of the order made, affirmed 
or amended in order that there be a supervision order rather than a custodial order. The onus of proof is said to be 
on the offender, and that is fine; that reflects the formula under the Dangerous Sexual Offenders Act. What it does 
not reflect is the election commitment made to the people of Western Australia as to how dangerous sexual offenders 
ought to be dealt with, and, by extension of that concept, how high-risk offenders ought to be dealt with for serious 
or violent offences. The requirement that the then shadow Attorney General insisted on—indeed, as I recall, he 
introduced an amendment at the time our legislation amending the Dangerous Sexual Offenders Act was going 
through Parliament in about 2015—was that every condition of an order must be satisfied, not just standard conditions 
and not just substantial compliance. He insisted that that was essential for the protection of the community. He 
campaigned on that. It is in the Labor Party’s election commitment document. It was not in the Dangerous Sexual 
Offenders Legislation Amendment Bill that was passed in 2017; notwithstanding that in the other place and here, 
we tried to assist the Attorney General by moving amendments to his amendment bill that would meet the election 
commitment that he had given the public. He rejected that. The government voted against it. 

One of the things that I propose to do is give the government another opportunity to do what it promised the public 
of Western Australia by moving amendments to ensure that there needs to be a satisfaction on the part of the court 
that an offender who is seeking to be released on a supervision order will not comply substantially with just the 
standard conditions, but also what the Attorney General insisted needed to be done, and that he would do, and that 
is comply with all the conditions of an order. We can go through the argument again about why he will not admit 
that he raised expectations unreasonably and why he did not do what he promised to do and which he insisted the 
last government had failed the public in not doing. 
Returning for a moment to the question of determining the formula for whether someone is a high-risk offender, 
both the minister and the Attorney General claim that the bill fully preserves the provisions that apply in the 
Dangerous Sexual Offenders Act. Indeed, in his second reading speech in the Assembly, the Attorney General 
went further and said that the bill is not intended to change the test under the DSO act for whether the court makes 
a continuing detention order or a supervision order, for reasons that are not explained. It does not appear in the 
Leader of the House’s second reading speech; she seems to have resiled from that, so maybe there is, implicitly, 
a change in the test somewhere there. Perhaps we can explore that further in Committee of the Whole.  
I mentioned that I will propose some amendments, which are in the process of being drafted. I hope to settle them 
overnight, but I am able to assist members by giving an outline of what I have in mind. My amendments are not radical 
changes to the legislation; they extend the protection that it is said to offer, in a logical way. The Dangerous Sexual 
Offenders Act 2006 has the benefit of alerting the public about the sorts of offenders that it was being protected from; 
namely, dangerous sexual offenders who, on acceptable and cogent evidence, suggested to or satisfied a court that 
they would pose an unacceptable risk of committing serious sexual offences, if not either retained in custody 
beyond the end of their sentences or under a supervision order with stringent conditions. This legislation does not. 
The title of the bill is the High Risk Offenders Bill. High-risk offenders in what way? Petty criminals can have a high 
risk of reoffending; presumably, the title refers to the high risk of reoffending. But what character of offenders are 
we talking about that the public is being protected from? That is conveniently hidden. There may be a number of 
motives for that, but what is patent is that dangerous sexual offenders, as known under the Dangerous Sexual 
Offenders Act, as well as other categories of violent offenders, will be lumped together under the idea of a serious 
offence and serious offenders. I propose that the bill’s name be more explicit about its purpose to reflect its intent 
and advise the public and the offenders concerned of the mischief that the bill is intended to cure. In the first place, 
I will propose to change the name of the bill to the “High Risk (Sexual and Violent) Offenders Act 2019”. Given 
that the name of the board that will be established under the legislation is the High Risk (Sexual and Violent) 
Offenders Board, I cannot see any harm in doing that to make it explicit what the bill is all about. It seems integral 
to the purposes of the legislation that the community be protected against sexual and violent offenders of a certain 
category. If, for some reason, that is thought to be a mouthful, we can always go a little further down the scale and 
simply call it the “High Risk Dangerous Offenders Act”, since that has also been said in second reading speeches 
and media releases to be the sorts of offenders that the government is hoping to protect the public from. We could 
call it the “High Risk Violent Offenders Act”. At least people would know they are being protected against sexual 
and other forms of physical violence. Or, if one wants to reflect the criteria that classifies these people as people 
of high risk who ought to be incarcerated, we can call it the “High Risk Serious Offenders Act”. However, the title 
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“High Risk Offenders Act” is simply an attempt, I would think, to ensure that there is no criticism of the government 
that a high-risk dangerous sexual offender or a high-risk violent offender is at loose in the community as result of its 
legislation, because they have been put under a supervision order. Maybe that is not the case and it is simply used 
for the ease of terminology, but I cannot see any harm with calling the act what it actually is intended to achieve. 
Likewise, I will propose to amend the terminology used, replacing “high risk offender” with either “high risk 
dangerous offender”, “high risk violent offender” or “high risk serious offender” wherever it appears throughout 
the legislation rather than simply “high risk offender”, which really tells us nothing at all. 
I will move amendments to allow the government to meet its election commitment that those who want to be released 
on supervision orders rather than detained in custody are subject to review sometime in the future and must satisfy 
the court on the balance of probabilities that they will comply with the conditions of any order, not just substantially—
whatever that might be—but, as the Attorney General back in the day urged us, it should be every condition; if 
they breach one, back inside they go. I cannot see why that would be objectionable. It simply would do what the 
Labor Party, when in opposition, promised the public. 
Proposed section 62(1) is a nod to a “victim focus” dealing with victim submissions regarding high-risk offenders. 
It says — 

Except as provided in subsections (2) and (3), in considering a relevant application the court may have 
regard to any victim submission made. 

Why “may”? This is a victim-focused piece of legislation that will be part of the creation of a judicial system that 
is victim focused. I will move to change “may” have regard to “must” have regard. It does not say anything about 
the weight to be given to a victim submission, which may be none at all, but a court should be obliged to at least 
give it consideration if only to dismiss it rather than leave it at the court’s discretion. 

Another thing missing from the legislation that I think would be useful, given that it will extend significantly the 
operation of the regime under the Dangerous Sexual Offenders Act, particularly in light of the board that will be 
set up, is a review clause. I will propose the introduction of a review after five years of the operation of the act, in 
its entirety, with further reviews every five years after that and the tabling of the reports in Parliament so that we 
can see just what it is doing, whether it is doing it properly and whether it needs reform. 
Lastly, I will propose an amendment to the schedule to introduce a further category of offence, being burglary. It is 
thought by most people that burglary on its own is simply a property offence, but it is much more than that; it is the 
invasion of a sanctuary when it is a premises, a building, and, at the very least, aggravated burglary ought to be 
included as one of the offences that makes an offender the subject of consideration as a high-risk dangerous offender, 
a high-risk serious offender or a high-risk sexual or violent offender. I say so for these reasons: we are told that the 
broad criteria for the selection of offences, or offences of violence or of a sexual nature, carry a penalty of at least 
seven years’ imprisonment. Burglary on its own carries a penalty of 14 years’ imprisonment. Home burglary carries 
a penalty of 20 years’ imprisonment—home invasion, in short. Aggravated burglary involves burglary that is done in 
company with another offender; therefore, it involves the demonstration of force in the entry to someone’s sanctuary. 
It can involve the use or brandishing of a weapon. That, I would have thought, is an offence of violence, akin to 
robbery, and worse, if it has taken place in someone’s home. It can involve assault as a circumstance of aggravation. 
It can involve the deprivation of liberty of someone in those premises as a circumstance of aggravation. In all those 
circumstances it seems to me that at least home burglary by a recidivist, and aggravated burglary, whether of a home 
or some other premises, are offences that by their seriousness and the purported seriousness with which they are 
considered in the calendar of offences under the Criminal Code—namely, 20 years—ought to be included amongst 
the schedule of offences that currently appear in the bill. I say that also because we have seen an instance of it in the 
last week or so, with reports in the media of a lady whose house was being invaded by a thug who later inflicted 
bodily harm on another occupant. If the Director of Public Prosecutions chooses to indict only for burglary under 
section 401(2), the entry of a place without the consent of the occupier and with an offence being committed therein, 
that offender could potentially be liable for up to 20 years’ imprisonment—he will not get it, but it is up to 20 years’ 
imprisonment. That is how seriously the Criminal Code regards it, if not the court. But if the offender is not also 
charged with an assault offence or that assault offence is discontinued in favour of the burglary charge by way of 
a plea bargain, that person will not appear as a potential candidate for being a high-risk offender, especially if they 
have only on their record burglaries of that character. By no means would it require or mean that a person who falls 
in that category would be categorised as a high-risk offender within the meaning of the bill, but it would allow the 
relevant authorities considering candidates to take that into account in deciding whether someone poses such a serious 
existential risk to the community that they ought to be classified as a person who should be under further supervision 
after their release or, indeed, be detained in custody for a further period until they are no longer a menace or are 
rendered harmless, so I will be proposing amendments along those lines also. 



Extract from Hansard 
[COUNCIL — Tuesday, 3 September 2019] 

 p6186b-6209a 
Hon Michael Mischin; Hon Alison Xamon; Hon Charles Smith; Hon Colin Tincknell; Hon Aaron Stonehouse; 

Hon Nick Goiran 

 [15] 

We support the legislation. It is a logical extension of the dangerous sexual offenders regime. I think there is still 
a place for post-sentence supervision orders. The government has chosen to approach those in a slightly different 
way—so be it, we will see how that works—but I think the legislation can be improved and we can have some 
debate about that. I think there are issues that ought to be resolved in the course of debates to ensure that they are 
settled in the future for anyone who wants to understand how the government means this legislation to work and 
what it is meant to achieve, and particularly to ensure that this board operates in a way that not only is effective 
but also provides some benefit to the state of Western Australia and its community. On that note, I indicate our 
support for the bill, and we look forward to dealing with it in the Committee of the Whole House in due course. 
HON ALISON XAMON (North Metropolitan) [8.23 pm]: I rise as the lead speaker on behalf of the Greens. 
From the outset, I want to express concerns I have about the High Risk Offenders Bill 2019, and I will go into some 
detail about why. They are similar concerns to those that the Greens have raised consistently over the years with this 
type of legislation. In essence, this bill brings together two mechanisms that currently apply to high-risk offenders 
in WA. The first is continuing detention and supervision orders, available under the Dangerous Sexual Offenders Act, 
noting that mechanism was introduced by a previous Labor government. The second is the post-sentence supervision 
orders under the Sentence Administration Act, and that mechanism was introduced by the former Liberal government. 
I note this bill brings together regimes that were created by both sides of Parliament. 
To summarise the Dangerous Sexual Offenders Act, on application by the Director of Public Prosecutions or the 
Attorney General, the Supreme Court can make orders against any prisoner aged 16 years or older who has been 
convicted of a serious sexual offence, as defined within that act, and is within a year of possible release into the 
community, either on parole or is at the end of their sentence, but is still considered to be a serious danger to the 
community. Whether they are a serious danger is, again, defined within that legislation. An order can also be made 
against a person who would meet those criteria but for being mentally unfit to stand trial, and I will have a bit to 
say about that later on. If the court is satisfied that all the criteria are met, it must choose one of two possible orders 
to ensure the adequate protection of the community. Either the person needs to be detained indefinitely in order to 
receive care or treatment, or for control, which is effectively known as a continuing detention order, or the person 
on their release from custody is put under the supervision of a community corrections order, otherwise known as 
a supervision order. 

If a continuing detention order is made, it lasts indefinitely and that is a concern the Greens have always held. 
I note that it is reviewed by the court after the first year and thereafter biannually, but in exceptional circumstances, 
the person can apply for review by the court outside the scheduled times. At those reviews, the court will determine 
whether the person is still a serious danger to the community, and, obviously, if they are not considered a danger, 
that order needs to be rescinded. If they are considered a danger, the court has to affirm the continuing detention 
order or it has to make a supervision order instead. Those supervision orders can last as long as the court specifies. 
They can be made only if the court is satisfied that the person is going to be able to substantially comply with the 
order’s standard conditions. A range of standard conditions is articulated within the legislation. There is not any 
automatic review process for supervision orders, but there is a process for applying to the court to amend those 
conditions. If someone fails to comply with a supervision order, if there is an issue of noncompliance, it can be dealt 
with in either of two ways, depending on the nature of noncompliance. For minor noncompliance, a person can be 
charged with a breach and the supervision order will otherwise continue, unless, significantly, the breach involves 
tampering with an electronic monitoring device, which attracts a mandatory prison term of at least 12 months. The 
court otherwise has discretion for penalties up to the statutory maximum. For major noncompliance, an application 
can be made for the supervision order’s conditions to be changed, or that it be rescinded and the person goes back 
to a continuing detention order instead. 
I understand from the second reading speech that since the regime has commenced, only one person has reoffended 
while on a supervision order. As at 2 July 2019, in WA there were 24 people on continuing detention orders, 22 people 
on supervision orders and three people in prison either for contravention of a supervision order or under an interim 
order. I have been unable to ascertain from the government how many of the people I have just outlined are children 
and how many fall within the mentally unfit provisions. I think this information should be more readily available. 
As I said before, the post-sentence supervision orders under the Sentence Administration Act are a different mechanism. 
Under that regime, the Prisoners Review Board can make an order against a prisoner who is due to complete their 
sentence and has been convicted of a serious violent offence, again as defined within the act. I note that these 
include not only sexual offences but also non-sexual offences. The non-sexual offences are unlawful killing, 
grievous bodily harm, robbery, arson, lighting a fire that is likely to injure, and indictable offences that the court 
has declared to be seriously violent because they involve serious violence against another person or have resulted 
in serious harm to or the death of another person. 
A post-sentence supervision order can last for two years and includes standard obligations such as reporting. The 
board can also impose additional requirements if it thinks fit; for example, provisions such as the requirement for 
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monitoring devices or other equipment, no contact with the victim, or not leaving Western Australia. Importantly, 
there are requirements aimed at rehabilitation, which I think is the positive element of a PSSO. These require people 
to undertake a range of measures to address the underlying causes of their offending behaviours. Breach without 
reasonable excuse is an offence, and a PSSO can be amended or cancelled. A decision to make a PSSO is reviewable, 
but decisions to not make, cancel, amend or adjourn consideration of a PSSO are not reviewable decisions. I note 
that around 110 post-sentence supervision orders have been made since the regime began three years ago. 
The High Risk Offenders Bill gathers together a number of offences and calls them serious offences. It extends 
quite extensively the number of people who can potentially be caught under these regimes. The bill covers not only 
all the offences covered by the dangerous sexual offender laws, as one would expect, and all the offences covered 
by the PSSO laws, but also some further offences under Western Australian law. This includes acts or omissions 
causing bodily harm; danger done with intent to harm; kidnapping; deprivation of liberty; stalking; child stealing; 
offences under appealed laws that would otherwise be one of the offences that I have already listed; offences of 
conspiracy, attempt or incitement to commit any of the offences that I have already listed; offences under the law 
of the commonwealth or any place outside Western Australia that would, if they occurred in WA, be one of the 
offences that I have already listed; prescribed commonwealth offences that are of a sexual or violent nature and attract 
a penalty of imprisonment for seven years or more; and any offence declared as a serious offence by a sentencing 
court under section 97A of the Sentencing Act 1995. This can happen only on a case-by-case basis on an indictable 
offence that involved the use of, counselling or procuring the use of, or conspiring or attempting to use a firearm 
against another person; or involved the use of, counselling or procuring the use of, or conspiring or attempting to 
use serious violence against another person; or which resulted in the serious harm or death of another person. 
This bill introduces a two-tier scheme for people who have committed those serious offences as defined. The first 
tier is similar to and replaces the existing regime under the dangerous sexual offender laws. A person placed under 
a continuing detention order or a supervision order by the Supreme Court will now be called a high-risk offender 
instead of a dangerous sexual offender. This obviously reflects that the bill now also covers non-sexual offenders. 
The second tier is a tweaked version of the existing post-sentence supervision order regime. A PSSO lasting between 
six months and two years must be made by the Prisoners Review Board for a prisoner who is serving a fixed term 
for a serious offence if the board considers the order is necessary for the prevention of harm to the community. 
The question was asked in the briefing, and we were told that harm to the community effectively means violent 
crime. The idea is that the PSSO would prevent further offending by the prisoner, unless they are already subject 
to a restriction order or an interim supervision order under tier 1. 

The current PSSO requirements around work and training are removed, pursuant to constitutional requirements, 
because a PSSO is not intended to be punitive. However, I ask the minister to confirm for the record that there 
will be no reduction in the availability of rehabilitative support for people who are on PSSOs, because I think that 
would be highly problematic. It is probably the one element of PSSOs that should be supported to ensure that 
people are able to address the underlying causes of offending behaviours and potentially turn their lives around, 
reminding members that when that happens, we create safer communities. I also ask the minister to confirm 
whether the tier 2 PSSO regime applies to children. My understanding is that that is possible but very unlikely. 
I would like to have that on the record.  
Transitional provisions provide that matters already commenced under the Dangerous Sexual Offenders Act 2006 
will continue if this bill passes, as will any orders, directions, summonses or warrants that have been issued under 
that act. Existing PSSOs will also continue. The bill allows restriction orders to be sought for people who are under 
custodial sentence now, including those who are not currently in custody. I ask the minister to confirm that this 
means people who are on parole, not a person who has been released following the completion of their sentence. 
As already discussed by the previous speaker, this bill establishes a High Risk (Sexual and Violent Offenders) 
Board with functions that are aimed at improving performance by relevant agencies in managing serious offenders 
who are under custodial sentence or who have been put under a tier 1 restriction order or interim supervision order 
by the Supreme Court. As I understand it, the intention is to bring all the relevant agencies together to oversee the 
implementation of this legislation not only generally but also specifically in the management of individual tier 1 
offenders. The Prisoners Review Board will continue to have its usual role with PSSOs, although it will have input 
to the high-risk offenders board. Membership of the board will include representatives from the Department of 
Justice, the Department of Health, the Department of Communities—the housing section specifically—the 
Western Australia Police Force, the Chief Psychiatrist and any number of community members with knowledge 
and understanding of a number of areas. “Any number” does not mean zero, so I want to confirm for the record how 
many community members are intended to be on this board for best practice. We are talking about a significant 
number of areas of expertise: Aboriginal culture local to Western Australia; risk assessment and management 
frameworks that are appropriate for Aboriginal people; the criminal justice system; and issues relevant to the board’s 
functions, including employment, substance abuse, physical and mental illness or disability, housing, education and 
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training. It is going to be really important that we have those representatives on the board as well, and I would like 
clarity from the minister, please, of how many community members at a minimum are intended to be on that board. 
In the past, the Greens supported supervision orders under the Dangerous Sexual Offenders Act, and we also supported 
the bill that introduced PSSOs, albeit with some reservations. However, the Greens have consistently opposed 
continuing detention orders under the dangerous sexual offender laws because of our concern that they do not 
strike an appropriate balance between the level of threat and the human rights of a person who has completed their 
sentence. Those concerns have not been assuaged by this legislation. 
I refer members to a 2018 article in the University of New South Wales Law Journal written by PhD student 
Harry Hobbs and barrister Andrew Trotter, titled “Lessons from History in Dealing With Our Most Dangerous”. 
This article examines the various mechanisms that have been used to deal with dangerous sexual offenders, including 
punishments such as chemical castration; indeterminate sentences; preventive detention, such as continuing detention 
orders; mandatory sentencing; and mandatory registration and notification, such as under our offender reporting laws. 
The article notes that continuing detention orders were largely prompted by the actions of one man—that is, 
Dennis Ferguson. In 1989, Mr Ferguson was convicted and sentenced to 14 years’ imprisonment for kidnapping and 
sexually assaulting three children over three days. When he was sentenced, his rehabilitation prospects were described 
as absolutely nil. While he was in custody, he refused to participate in any rehabilitation. In 2003, when he was due 
for release, not surprisingly, there was substantial community concern. In response to public fear about this individual, 
Queensland legislated dangerous sexual offender laws, which passed unopposed and without consideration by the 
Scrutiny of Legislation Committee of that Parliament. Other Australian jurisdictions quickly followed suit. 
Western Australia’s version of that legislation in 2006 was prompted by community fears about serial rapist 
Gary Narkle although, because of his long sentence, it was not until very recently that an application against him was 
made under that law. The article points out that the ability of clinicians to accurately predict risk is uncertain. It states — 

… a wealth of material suggests that sexual offenders are not — 
Unique — 

… at all: the incidence of crime is vastly overestimated in most populations, and empirical studies have 
failed to establish that sexual offenders are any more likely to reoffend than any other class of criminal. 
While it is hard to assess recidivism rates of sex offenders because such offences frequently go undetected, 
a comprehensive review of the literature found that ‘sex offenders have low rates of sexual offence 
recidivism following sentencing’, and that recidivism rates for sexual offenders are ‘typically lower than 
for non-sexual violent offenders or property offenders’. Yet, the data does vary greatly; analyses across 
several different countries reveals recidivism rates between 5 and more than 50 per cent. At best there is 
a good deal of uncertainty about the probability of reoffending. 

The article continues — 
Calculation of dangerousness is, of course, inherently problematic. Reviewing the literature, Antony Duff 
has suggested that any post-sentence preventive detention regime will—at best—achieve a false positive 
rate of about 50 per cent. That is, ‘the most that seems currently achievable is a rate of two ... people 
wrongly identified as “dangerous” for every one who is accurately identified’. 

The article goes on to indicate better ways to address this issue. It calls for clearer evidence-based work to be 
conducted on recidivism risk and dangerousness and better efforts made to engage the community at large with 
that research. It recommends tailoring the criminal justice response to a particular offender because a response that 
targets a broad range of people invariably produces disproportionate and unjust effects. It calls for preventive 
measures based on what is necessary—not simply due to overcaution or in response to community fear. The article 
proposes that any post-sentence order should be imposed only at the completion of an offender’s sentence and that 
there should be a strong presumption against any post-sentence detention order. The presumption should be 
rebutted only when clear evidence shows that a particular person—not a class of persons—poses an unacceptable 
risk of future offending to the community. It states that supervision orders should be preferred to detention orders, 
which has always been the Greens’ position. When detention is necessary, it should be non-punitive and detainees 
should have a right to treatment. Essentially, it should be a form of civil rather than criminal confinement, in the 
same way that we might quarantine a person with a deadly communicable disease while they remain a danger. 
I will have more to say on that in a moment. 
Detention orders should be reviewed within the first six months, and thereafter a minimum of every 12 months, to ensure 
confinement continues only as long as justified. Reviews should be by the judiciary, with factors considered including, 
but not limited to, an evidence-based review of risk assessment instruments. Other factors could include the nature and 
characteristics of the offences, and the actions taken by the offender while in detention towards their own rehabilitation. 
The article goes on to state that only in this way can we ensure that the practical difficulty of risk assessment does 
not slip into disproportionate and unjust punishment driven simply by fear or, worse, political imperative. 



Extract from Hansard 
[COUNCIL — Tuesday, 3 September 2019] 

 p6186b-6209a 
Hon Michael Mischin; Hon Alison Xamon; Hon Charles Smith; Hon Colin Tincknell; Hon Aaron Stonehouse; 

Hon Nick Goiran 

 [18] 

This bill does some of these things, but not, by any stretch of the imagination, all of them. The infrequency of 
reviews, which were initially annually and then got reduced to every two years in 2015, which the Greens opposed 
at the time, is of particular concern. 
Disappointingly, the bill also contains mandatory sentencing provisions that are carried across from the Dangerous 
Sexual Offenders Act. Clause 33 will impose a minimum mandatory sentence of 12 months’ imprisonment for any 
person—not necessarily the offender themselves—who, without reasonable excuse, interferes with the operation 
of an electronic monitoring device required to be worn or installed under that provision. I do not know what 
“reasonable excuse” will constitute. Could it be a partner who has a history of being subjected to domestic violence 
who, under threat or coercion, decides to help somebody take off the device and suddenly finds themselves subject 
to a 12-month mandatory sentence? We do not know what circumstances will constitute a reasonable excuse. 
I presume that a complete stranger with a gun at their head would possibly constitute a reasonable excuse, but I can 
see other circumstances in which that test would not be able to be met, but justice will not be served by a 12-month 
mandatory sentence. Clause 80 is similar, in relation to contravention of a supervision order by the offender. 
Without the mandatory minimum sentence provisions, the court would have judicial discretion to impose the most 
appropriate sentence in all circumstances, up to a maximum sentence of three years’ imprisonment. The Greens 
have consistently opposed, and will continue to oppose, mandatory sentencing. I am very disappointed that Labor 
has moved from its firm position of opposing mandatory sentencing by not taking advantage of the opportunity to 
change it in this bill. 
Labor has previously been a proponent of mandatory sentencing, but it made a point that it had changed its position 
in 2017. To the Attorney General’s credit, except for this legislation, he has to date been very good at ensuring 
that bills that have been introduced in this place, including those that I fundamentally disagree with, have not 
contained any mandatory sentencing provisions. This is going backwards and is a breach. I will remind members 
of the 2017 WA Labor platform, which stated — 

WA Labor unequivocally opposes: 
… 
e) mandatory sentencing; 
… 
WA Labor believes that the most just and appropriate sentencing outcomes in all circumstances require 
full judicial discretion with all available sentencing options. For this reason, WA Labor is principally 
opposed to mandatory sentencing, which produces perverse and unjust sentencing outcomes. 

I agree. Those are, indeed, words to stand by. It continues — 
The WA Labor Government will reaffirm its commitment to reducing prisoner numbers by not 
introducing any further mandatory sentencing regimes in Western Australia, and will conduct a review 
of all current regimes. Mandatory sentencing unjustifiably requires the same minimum term to be imposed 
regardless of how trivial or serious the offence; fails to consider an offender’s circumstances; shifts 
judicial discretion not to impose a custodial term in exceptional circumstances from the Courts to Police 
and prosecutors; breaches various international treaties which prohibit arbitrary detention, including 
Article 9 of Universal Declaration of Human Rights 1948; and ignores overwhelming evidence from 
Australia and overseas demonstrating that it fails to reduce crime, leads to harsh and unfair sentences, 
unnecessarily increases the overcrowding of prisons and disproportionately affects Aboriginal people and 
other marginalised groups. 

That was the 2017 Labor platform. I have to say that I agree with that platform, so what a shame we are not seeing 
it upheld with this legislation. It makes me wonder, particularly after the last conference, how much of the policy 
that was passed will end up coming into play. I suppose that is not my concern, because I am not a member of the 
Labor Party. Notwithstanding the commitments made by the Labor Party, the government has not taken the 
opportunity to remove these mandatory sentencing provisions, and I am very disappointed about that. This was an 
opportunity to do that, but it did not happen. 
Another provision from the dangerous sexual offender laws that regrettably was not reviewed before simply being 
carried across and expanded in this bill is the power of entry. This provision allows a community corrections 
officer at any time without identifying themselves first to enter a person’s workplace or the place where they are 
staying to check whether they are complying with curfew requirements. Any person who hinders this is subject to 
a penalty of up to 12 months’ imprisonment. I want to be very clear that the Greens have absolutely no objection 
to the idea of a curfew, which is fine, nor to compliance monitoring, which is fine and necessary, but when the 
provision was first introduced, we proposed an amendment requiring the community corrections officers to 
identify themselves first. Bearing in mind that refusal to comply can attract a prison sentence, a stranger insistent 
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on entering a person’s home or workplace can feel incredibly threatening for anyone who is inside the premises. 
In addition, at some workplaces there are hazards—for example, a building site—that make it quite unsafe for an 
officer to just turn up, unless the visit is first coordinated with whoever is in charge of that worksite. At the time, 
Labor supported that amendment. The Greens’ amendment was modelled on one that we, together with the then 
Liberal opposition, had achieved for the Legal Profession Bill 2007, which contained a similar power of entry. We 
know that a statutory requirement that identification be produced when exercising the power of entry already exists 
in a variety of legislation with powers of entry for compliance monitoring. I think it is perfectly reasonable that 
we expect that requirement in this legislation as well. 
Once again, notwithstanding the government’s previous support of that proposed provision, it has failed to take 
the opportunity to insert it. In the absence of such a provision, I ask the minister to please table any current policy 
or practice direction that requires community corrections officers to identify themselves before insisting on entry. 
Based on correspondence received today, I understand that the adult community corrections handbook has 
potentially changed some of the directions to ensure that identification is produced. I would like confirmation of that. 
I hope that is the case, but I express, once again, my disappointment that that provision was not stated explicitly 
in this bill. 
Another provision of the Dangerous Sexual Offenders Act that has been transferred and expanded via this bill 
is the presumption against bail for the offence of contravening a supervision order. The Greens opposed this, 
too, when it was introduced. Under that provision, unless there are exceptional reasons, judicial discretion on 
bail is removed, including in relation to 16 and 17-year-olds, even though the range of seriousness of the 
contravention is extremely wide, including behaviour that would not even be considered an offence but for the 
supervision order, such as late attendance at a meeting with community corrections officers. That in itself is not 
an offence. A presumption against bail was not supported by the 2014 review of the regime by the Department of 
the Attorney General in consultation with the Director of Public Prosecutions, the Department of Corrective 
Services, WA Police and the Commissioner for Victims of Crime. I hardly think that members here would suggest 
that that group ordinarily would be considered soft on crime. If the outcome of the contravention proceedings is 
that the person remains on a supervision order, the effect of the presumption against bail is to severely disrupt the 
person’s supervision and their control, or their care or, of deep concern, their treatment. 
Clause 69 of the bill changes the appeals process. Appeals against interlocutory matters are eliminated. An appeal to 
the Court of Appeal against a final decision of the court will still be available and will be conducted via a fresh 
hearing. I ask the minister to confirm that clause 69(3)(e) does not preclude appeal from the Court of Appeal to 
the High Court. 
I will talk a little about mentally unfit offenders. Clause 79 provides that a court may make an order under the act, 
even if the offender has been found not mentally fit to stand trial under the heinous Criminal Law (Mentally Impaired 
Accused) Act 1996—the terrible act that I hope we see in this place sooner rather than later, because it is such 
a hideous piece of legislation that it needs to be shot into the sun—or is someone charged with an offence who 
would be likely to be found not mentally fit. This issue arises specifically from the 2012 case DPP v Pindan. In 
that case, Mr Pindan had been convicted of and sentenced to imprisonment for a serious sexual offence; however, 
psychiatric reports later showed that he had a permanent cognitive impairment. That discovery meant that if, 
following his release, he reoffended, in the future, he would probably be found not mentally fit to stand trial for 
the new offence and would come under the Criminal Law (Mentally Impaired Accused) Act. The DPP therefore 
sought a continuing detention order. Mr Pindan argued that this was an abuse of process because he could not 
participate and there was no unacceptable risk that he would commit a serious offence if released, because he could 
not be convicted of an offence in the future, and therefore the legislation could not apply. The court decided that 
“offence” means the behaviour, not criminal liability or conviction, and the meaning of “offender” followed from 
that. Parliament intended that the act apply to an “offender” who is a “serious danger to the community”, and the 
judge’s opinion on whether this was just, proper or useful was immaterial. As I understand it, these provisions also 
apply to mentally unfit 16 and 17-year-olds as well as to adults. 

The legislation will allow an application to be made when the person is currently serving a custodial sentence for 
conviction of an offence. In other words, they have not been dealt with under the Criminal Law (Mentally Impaired 
Accused) Act and the person is predicted to commit further behaviour upon release that would fulfil the elements 
of a serious offence, albeit it is not possible to get a conviction because of the person’s mental incapacity. It seems 
unlikely that such a person would ever have much chance of getting a supervision order and it would be hard for 
them to prove that they are substantially likely to comply with the conditions of a supervision order. Therefore, 
the most likely outcome of any application made against them will be a continuing detention order of indefinite 
duration, reviewed two yearly. I think this is inherently unjust, particularly when we are on the cusp, allegedly, of 
finally seeing reform to the Criminal Law (Mentally Impaired Accused) Act, under which people can be detained 
indefinitely in a range of environments. Sometimes that is in prison, when it is deemed that is where the person 
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needs to be. Sometimes that is in a more suitable environment, such as the disability justice centre, which is a very 
welcome and important reform that needs to be supported. It might be that they need to be detained within 
a particular mental health facility, such as the Frankland Centre at Graylands Hospital. 

The other thing about the Criminal Law (Mentally Impaired Accused) Act—hopefully what we will see in a reformed 
Criminal Law (Mentally Impaired Accused) Act—is the capacity for people to be released on community 
supervision orders with appropriate care and support. The majority of people are able to live within the community 
successfully and safely, as long as they have the appropriate levels of day-to-day support, sometimes mandatory 
medication regimes or a combination of both available to them. I am very concerned that the processes described 
here may simply pre-empt a far more appropriate process, consistent with our human rights obligations and 
a therapeutic approach to mentally impaired accused offenders. I hope, once again, that we get to see the criminal 
law mentally impaired accused bill as soon as possible. I feel very confident that the hardworking drafters are 
doing their best, and consulting all the right people. I am hoping that we get to see that legislation very soon, 
because I will probably cry with joy when I finally see it in this place. I look forward enormously to those reforms. 

The bill also introduces several new provisions about disclosure and, in so far as they provide for cooperation and 
sharing of information between agencies jointly responsible for managing an offender, that is eminently sensible. 
I am concerned about the potential of those provisions to defeat any oversight mechanisms, such as Parliament 
and its committees, and the freedom of information process. We want to make sure we get that balance right. Much 
of the information that the board and the government will hold will not be specific to particular offenders, and is 
of a general nature, and I believe this information needs to be accessible by both Parliament and the public. 
Examples of the general information I am talking about are the nature and quality of the research underlining the 
assessment and management of high-risk offenders. I refer again to the article I cited earlier about inaccuracy in 
predicting future offending. The bill covers a wide range of offences, so it is entirely appropriate that Parliament 
and the public have access to the research that is being relied upon for predicting future offending. It will also have 
information about best practice standards and guidelines applicable to agencies dealing with high-risk offenders 
that I think would be of great interest to Parliament; information about resourcing, service provision and training 
relevant to agencies dealing with high-risk offenders; and also simply the number of people subject to each of tier 1 
and tier 2. I want to know how many of these are children, and how many are captured under the mentally unfit 
provisions. I ask the minister whether that general information that is not specific to individual offenders will be 
available to Parliament and the public—if so, by what mechanism; and, if not, why not, and how will this 
information be made available? 

That is effectively the range of concerns that the Greens have about this legislation. As I said, we have been talking 
about this type of legislation for a long time—ever since 2006. The last time I spoke about this was in 2017. We 
remain concerned about these types of regimes. We think there needs to be opportunities for people to be compelled 
to undertake some sort of rehabilitation and supervision where that is deemed to be necessary and appropriate. We 
think that mentally impaired accused people need to be dealt with under an entirely different regime, and we are 
very concerned that we are establishing a regime under which people who have done their time, where there is no 
clear way to predict whether they will be a risk in the future, will be unnecessarily detained. That is contrary to the 
rule of law. I understand that this is an election commitment. It is not my election commitment, so I do not have 
to jump up and down with excitement about it. I maintain that it is very important that people who have not 
committed an offence should not have to be detained indefinitely. That is highly problematic, and I am concerned 
that the bill before the house is still too much of a blunt instrument to ensure that we are getting the balance right. 

HON CHARLES SMITH (East Metropolitan) [9.05 pm]: As members will know, I am interested in matters of 
law and order or crime and punishment. As the High Risk Offenders Bill 2019 deals with these areas, I have to 
say a few brief words. At the outset, I will say that I will be supporting the bill. 

For the life of me, I do not understand the Attorney General. I do not understand what he stands for. On one hand, 
he seems to be trying to get people out of prison and divert people away from prison, and he wants his success to 
be measured on how many people are not sent to prison. On the other hand, he wants to have the image of a tough 
guy and keep people in prison. I am just wondering which one it is. Will the real Attorney General step forward, 
or does he have a split personality? Members will know that I am one of the people who supports mandated 
sentencing. The government states that it opposes mandated minimum sentences. Only this week, the Minister for 
Education and Training stated to the Western Australian Primary Principals’ Association that she would not 
support minimum sentences, which is a great shame. To my mind, is there really that much difference between 
mandated minimum sentences and issuing orders to keep people in prison? Are they the same or similar things, 
but by different names? I think they are, but the Attorney General is acknowledging the community by trying to 
meet its expectations that dangerous people need to stay in prison. I think that is the case; I think he is being a bit 
of a populist. 
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When we talk about mandated minimum sentences, people go on about them being a deterrent. They are not 
a deterrent. They are tools that satisfy community expectations for the crime committed to make sure that these 
people are sentenced appropriately. That is what they are there for, and I have gone on about that in this place 
many times. This bill is a step in the right direction, but in practice it will not see a great deal of use. It appears to 
be a consolidation of other similar pieces of legislation, as we have heard, and it provides a sensible fusion into 
a reasonable piece of legislation. Typically, the most dangerous criminals in society are the most violent, including 
sex offenders, and the bill seeks to amalgamate legislation into a one-stop shop to deal with these types of criminals. 
This will, I hope, streamline the system a bit, providing a sensible approach to deal with the risk each offender 
poses, or may pose to society, so I appreciate what the Attorney General is trying to do. I also appreciate and like 
the use of victim statements in further consideration of any determination of the court, although I am disappointed 
that this appears to apply only in the more extreme cases, where applications are made via the Supreme Court. 
I say this as someone who has spent some time in a former career managing sex offenders. 

It is my true hope that the government continues to take intelligent steps in reforming the criminal justice system 
in line with community expectations, although I will not hold my breath. Much like I noted in my response to the 
budget speech, the State Solicitor’s Office and the Director of Public Prosecutions will need a greater operating 
budget to deal with an increasing population, and an increasing crime rate, which is a major failing of this 
government. I also note my concern about the evidentiary requirements under clause 7, namely that a third standard 
of proof will come into play, somewhere between the balance of probabilities and beyond reasonable doubt. 
Although I am informed by the Department of Justice that the courts have upheld and applied similar provisions, 
I am mindful and concerned that legal challenges are very possible. This may cause additional stress to the 
department that is stuck with that appeal. 

In summary, the bill strikes me as a sensible procedural amendment, and is a good step in the right direction. 
However, the bill will live and die in practice on the work of the DPP and the SSO, both of which are already 
overworked and in desperate need of additional funding. I therefore, as stated, voice my support for the bill, and 
implore the government to put its mind towards the entire policing and justice budget. 

HON COLIN TINCKNELL (South West) [9.10 pm]: I also wish to contribute to the debate on the  
High Risk Offenders Bill 2019. Tonight, there has been some good debate about this bill. I listened intently to 
Hon Michael Mischin. He talked about how this bill is a two-tiered scheme of post-sentence management. I will 
talk more about that later. The bill introduces the term “high risk offender”. The reason for this bill is the need to 
deal with people who will present an unacceptable risk of reoffending if they are not detained. I want to highlight 
the brickbats and the bouquets in this bill. There is some good and there is some bad in this bill. Hon Alison Xamon 
talked about the “backflip central” mentality of this government. I want to highlight that as well. 

We need to look at why this bill exists and has come into this place. A recent report shows that there are currently 
800 child sex offenders in Western Australia who are categorised by the police as having a high risk of reoffending. 
In addition, the police sex offender management squad is monitoring 2 849 reportable offenders who pose a risk 
to children. Of those, 170 are considered dangerous enough to be labelled as having a very high risk of hurting 
children, and are required to report police at least once a month, and another 630 are considered a high risk and 
are required to check in every three months. We can see where we are at—2 849 reportable offenders who pose 
a risk to children, and 800 child sex offenders. We need to look at why these people are there, and why they were 
not given higher sentences in the first place. According to the police, 18 of the sex offenders currently on their 
database have reoffended this year. Last year, the number was 34. That is an increase of 422 per cent since 2005. 
Something is wrong in our society. However, that is a bigger discussion, and I will not talk about that today. 

There are already provisions within the judicial system to enable the courts to impose strong sentences for serious 
offences. These include life sentences, and sentences for 25 years, 20 years and 15 years. However, these sentences 
are hardly imposed. Why were those sentences put there in the first place, if the courts and judges are not imposing 
them? The courts have not been imposing appropriate sentences for high-risk, dangerous and violent sex offenders 
and criminals. They have got off lightly. They were given a sentence that was too light in the first place. I am all 
about rehabilitation and helping people to get back into the community. We need this bill because the original 
sentences were too light. I will repeat—life sentences, and sentences for 25 years, 20 years and 15 years. These 
sentences are used very rarely. We keep reading in the paper about certain reoffenders, especially in the area of 
rape, yet other than for one or two individuals, these particular sentences have not been imposed. That raises the 
question: how serious does a crime need to be before a maximum sentence is imposed? It is a shame that this 
legislation has had to be introduced. The legislation will provide an option to detain high-risk offenders once their 
sentence has been served, or nearly served. It is a shame that the courts did not impose a strong sentence in the 
first place. That is a failure of the court system. Parliament now needs to intervene by passing this legislation. It is 
a bit of a roundabout way to get to where we need to go. I have listened to Hon Alison Xamon, who does not agree 
with mandatory sentencing or extra time in jail. The reason these offenders need to be given extra time in jail is 
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because the court did not deal with them appropriately in the first place. The sentence was not adequate for the 
offence that they were guilty of. 

I now want to look at where we go from here. Recidivist offending is a massive problem in all jurisdictions. This 
legislation will give strength to the rehabilitation bow by enabling decisions to be made about whether a prisoner 
has been rehabilitated enough to no longer pose a serious risk. For that reason only, One Nation will be supporting 
this bill. However, we should look at the reason this bill has come into this house. If these offenders had been dealt 
with appropriately in the first place, this bill would most likely not be needed. Thank you. 

HON AARON STONEHOUSE (South Metropolitan) [9.19 pm]: At the outset of my contribution to the second 
reading of the High Risk Offenders Bill 2019, let me just express disappointment and frustration that the Labor Party 
is not the party for civil liberties that some folks might think it is. This party, which is left of centre, is not the 
party that protects civil liberties or a party that stands up for justice. Despite the Labor Party making a very clear 
statement in 2017 that it opposed mandatory sentences, it has now brought forward something that one of the 
previous speakers, Hon Charles Smith, characterised, I think quite accurately, as a populist measure. I think there 
is a cry from the public for something to be done about violent and high-risk offenders. There are measures we 
can take to ensure that dangerous individuals do not remain on our streets. But one would think that wiser, cooler 
heads would prevail in a Parliament in a representative democracy—that our best and brightest could come up 
with some better ideas than post-sentence preventive detention and supervision orders. It was pointed out by 
Hon Alison Xamon that despite the Labor Party’s opposition to mandatory minimum sentences in 2017, there are 
in fact mandatory minimum sentences in this bill. We have a double whammy here of an erosion of civil liberties 
and the rule of law. 

Let me be clear: I am certainly no bleeding heart. In my mind, violent offenders, and especially sexual offenders, 
should be punished severely. I would very happily see heavy punitive sentences handed down to violent offenders. 
Conversely, I would like to see nonviolent offenders treated very leniently and without the need for custodial 
sentences. But beyond my desire to punish violent offenders, I hold that the rule of law, justice, principles of due 
process and our institutions must be preserved. I go back to what William Blackstone said. I cannot remember 
exactly what it was, but it was a maxim of Blackstone that it is better for a guilty man to go free than for an innocent 
man to be imprisoned. We have due process. We have the rule of law. We have these institutions precisely for 
these reasons. 

My principal concern with this bill is really with post-sentence preventive detention more than anything else. 
Although a supervision order may be punitive in its own sense, in my mind it is far less severe than preventive 
detention, which I see as being arbitrary and, of course, punitive in nature. In my mind, it poses a risk of indefinite 
imprisonment based on evidence for a crime for which a prisoner has already been punished. Again to my mind, 
it has the potential to facilitate the indefinite and arbitrary detention of prisoners who have already served out their 
sentence. Handing down post-sentence punishment for the same crime undermines the rule of law. In fact, I just found 
out today that retroactively applying a harsher penalty is actually prohibited under the International Covenant on 
Civil and Political Rights, to which Australia is a party. I thought that was rather funny, because international 
treaty obligations are normally something that folks on the left side of politics take very seriously—perhaps more 
so than those on the right of centre on the political spectrum. UN human rights bodies, however, accept additional 
detention, but only as a last resort for compelling reasons in response to serious crimes, and then again only for 
rehabilitation, not for punitive means. The Attorney General stressed in his second reading speech and other 
comments that post-sentence preventive detention is not punitive. I wonder what power the state has to compel 
treatment and rehabilitation. If a post-sentence preventative detention order results in somebody merely sitting in 
a jail cell for an indefinite period without treatment, and treatment is not offered either because the prisoner cannot 
be compelled or services are not available to prisoners, then what point is there and how else can that preventive 
detention be seen other than as punitive, at least with respect to the prisoner? Again, the Attorney General has 
stressed that it is not punitive, but I am very curious to see whether these claims will stand up to scrutiny when we 
get to Committee of the Whole House. 

I mentioned due process earlier. The reason I am concerned about due process is that applications to the court for 
a preventative detention order can be made with very little warning to a prisoner. If I understand the bill correctly, 
an application needs to be made only within the last 12 months of a prisoner’s sentence. There is no minimum 
time frame in which an application can be made. If that is the case, unless I am mistaken, a prisoner may be 
expecting to walk free in a week’s time and suddenly have an application sprung on them for which they need to 
prepare some kind of legal defence, with as little as a week or a few days’ notice. That undermines due process if 
a prisoner who has served out their time and paid their debt to society, so to speak, can have an application to have 
them detained indefinitely sprung upon them with little to no warning. My principal concern around post-sentence 
preventive detention is the very low standard of proof that is used—a high degree of probability instead of what is 
otherwise used in criminal cases, which is beyond a reasonable doubt. I would like to read from an article which 
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appeared in the University of New South Wales Law Journal, written by Patrick Keyzer and Bernadette McSherry 
and titled “The Preventive Detention of Sex Offenders: Law and Practice”. It reads — 

An important and troubling feature of these preventive detention determinations is that the standard of 
proof that applies is not the criminal standard of beyond a reasonable doubt, despite the result in many 
instances being continuing detention in prison. Section 7(2) of the Western Australian Act, for example, 
requires the Director of Public Prosecutions to adduce ‘acceptable and cogent evidence’ and satisfy the 
court ‘to a high degree of probability’ that there is an unacceptable risk that ‘if the person concerned were 
not subject to a continuing detention order or a supervision order, the person would commit a serious sexual 
offence’. In determining risk, the legislation mandates the court to consider reports from two psychiatrists 
who have assessed the offender as well as ‘any other medical, psychiatric, psychological, or other 
assessment’. Hence the focus is on opinion evidence rather than the evidence of witnesses. This means 
that traditional evidentiary issues in criminal trials such as problems of hearsay can be bypassed. 

It goes on to say — 

What a ‘high degree of probability’ actually means has been the subject of some judicial interpretation. 
In Director of Public Prosecutions (WA) v D, Hasluck J described this as ‘more than a finding on the 
balance of probabilities, but less than a finding of proof beyond reasonable doubt’. This interpretation 
had previously been accepted by Steytler P and Buss JA in Director of Public Prosecutions (WA) v GTR. 

That lower standard of proof is problematic due to the risk of false positives within such a regime—that is, identifying 
risk where there is no risk. Let us be clear: that would involve detaining by mistake somebody who does not pose 
a risk to the public because a far lower standard of proof was used than that which was required to put them behind 
bars in the first place. I fear we are at risk of wading into a regime that will detain people for merely having the 
capacity to commit a crime. We will begin punishing people for crimes that they have not committed. There is 
also, of course, the risk of false negatives—that is, individuals who pose a risk to the public but are not identified 
as such. In those instances, such a regime does not provide any protection to the public. We heard in the remarks 
of a previous speaker that false positive rates may be as high as 50 per cent. That is troubling news indeed.  

For this reason—my concerns around the standard of proof used for post-sentence preventive detention—I will be 
proposing a number of amendments to raise the standard of proof required for a prisoner to be considered a high-risk 
offender, bringing it in line with the standard of proof for criminal convictions. It requires the court to be satisfied 
beyond a reasonable doubt to deprive someone of their liberty, to put them in, essentially, a cage for a finite time. 
If such conditions are to be extended, if new punishment is to be placed upon a prisoner and they will be deprived 
of their liberty further, it is only fair that such a standard of proof is used again, with a high degree of probability 
for somebody to be kept in a cage indefinitely. 

There are, of course, reviews. There will be a review after the first 12 months and a review thereafter every two years 
by the Supreme Court, but these reviews will use the same standard of proof, with a high degree of probability and 
not the same standard of proof used in a criminal conviction. A high-risk offender may be sentenced initially to, 
say, seven years in jail. Seven years in jail requires the court to be satisfied beyond a reasonable doubt. Their indefinite 
detention may extend far beyond seven years; it could extend for the rest of their life, yet a much lower standard 
of proof will be used to detain them for that time. That is inconsistent in its application, and it is inconsistent with 
the principle of the rule of law, coupled with my understanding that a prisoner can appeal an order made by the court. 
However, if I understand it correctly—perhaps the minister can correct me if I am wrong—there is only one appeal 
opportunity for a prisoner. From then on, their fate is in the hands of the Supreme Court through its first-year review 
and then rolling two-year reviews. That is unacceptable. I will also propose amendments to include a five-year 
rolling review clause. In addition, I will be making consequential amendments to clause 2 to ensure that my review 
clause comes into act the day after royal assent, rather than by proclamation, to ensure that any review clause, and 
the clock ticking down for a five-year review clause, comes into effect immediately, and not by proclamation of 
the executive wing of government. 

That being said, I look forward to interrogating this bill during the Committee of the Whole House stage, and, 
subject to amendment at this point, I am deeply concerned about the erosion of civil liberties and the erosion of 
the rule of law that this bill represents. 

HON NICK GOIRAN (South Metropolitan) [9.33 pm]: I rise to support the intent of the High Risk Offenders 
Bill 2019 in line with the Liberal Party’s strong history on law and order. This bill is necessary by virtue of the 
fact that there have been sentencing failures and, in my view, this is a systemic failure. This bill seeks to introduce 
the new term “high risk offender”. I note that clause 7 of the bill seeks to list an offender as a high-risk offender if — 

… the court dealing with an application under this Act finds that it is satisfied, by acceptable and cogent 
evidence and to a high degree of probability, that it is necessary to make a restriction order in relation to 
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the offender to ensure adequate protection of the community against an unacceptable risk that the offender 
will commit a serious offence. 

As I understand it, the previous test applied, certainly with regard to dangerous sex offenders, was whether the 
person was a serious danger to the community. In other words, the judge considering the application had to deem 
that the person was a serious danger to the community. We will now be changing the language from “a serious 
danger to the community” to a determination on whether the person poses an “unacceptable risk” that they will 
commit a serious offence. To the extent that I have any concern here, I simply ask the government: To what extent 
will there be an impact by virtue of us changing the language? Will there be any unintentional consequences by 
changing this test? I have to say that, in any event, I am sceptical about the implementation of this bill, even though 
as a member of the opposition I am supportive of the intent of the bill. I am sceptical about its implementation, 
particularly given this government’s recent timidity in the Latimer case. I remind members of an episode that took 
place during the recent parliamentary winter recess. I had the opportunity to pen an opinion piece that was 
published in The Spectator last month. I made these remarks — 

Latimer is a dangerous sex offender with a long and disturbing record. A Supreme Court Judge’s decision 
to authorise Latimer’s release defies community expectations on public safety. The community expects 
that patterns and precursors of offending behaviour as well as risk and likelihood of recidivism all come 
to bear on a decision of this nature. It is always a concern whenever a dangerous sex offender is released 
from prison. It becomes deeply concerning when a court has deemed that person a ‘serious danger to the 
community’. This concern is compounded in this case courtesy of a bizarre supervision order which 
authorises this dangerous offender to have approved access to sex workers. 

I went on later in this piece to say — 

… a judge has agreed for Latimer to access prostitution as a means to reduce risk to the community. 

… 

A violent recidivist offender poses a high and very real threat of re-offending. Granting a sexual predator, 
who has repeatedly violated the rights of others, unwise clemency means putting others at risk. Judging 
by the quantum and nature of Latimer’s offences, combined with his history of denial and refusal to 
participate in treatment programs, this is not a risk Western Australians should be asked to take. Yet for 
the time being our A-G is refusing to intervene, saying he does not see anything appealable and that he 
will not ‘quibble’ with the judge’s decision. 

I concluded this opinion piece by saying — 

The 21-day appeal window, that he has missed, — 

“He” being the Attorney General — 

is able to be extended by the Court of Appeal. This would be consistent with robust law enforcement. 
Appeals are won by courageous appellants. This is no time for timidity. If a robust appeal fails then at 
least our existing system will have been properly tested and parliament will then know with certainty that 
our law is inadequate. 

I note that clause 30(5) of the bill before us states — 

A supervision order may contain any other terms that the court thinks appropriate — 

(a) to ensure adequate protection of the community; or 

(b) for the rehabilitation, care or treatment of the offender subject to the order; or 

(c) to ensure adequate protection of victims of serious offences committed by the offender subject 
to the order.  

The recent Latimer case demonstrates that judges sometimes include terms that are inconsistent with other laws. 
I note that section 190(3) of our state’s Criminal Code says — 

Any person who lives wholly or partly on earnings that the person knows are the earnings of prostitution 
is guilty of a crime and is liable to imprisonment for 3 years. 

Summary conviction penalty: imprisonment for 12 months and a fine of $12 000. 

In fact, I note that on page 79 of the bill before us, this government, the Attorney General and the entire cabinet 
have decided what would be deemed as serious offences. In schedule 1, and particularly division 1, subdivision 4, 
there are listed offences under the Prostitution Act. I particularly note section 7, “Seeking to induce person to act 
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as prostitute”. Therefore, I find it incredible that in those circumstances a judge in Western Australia could deem 
it appropriate to make a condition or term of release that is plainly inconsistent with WA law. 

In addition, I note a question without notice asked on 31 October 2006—as far back as then—to the then 
Attorney General, Mr McGinty, which he answered on the same date. The question and answer reveal that Mr Latimer 
had 11 prior convictions for wilful exposure dating back to 1973 when he was aged 14 years. According to Latimer, 
they were not sexually related, but were a result of his urinating in public. Latimer also served two years and 
three months, and was jailed for four other indecent assaults committed in 1991. He also denied committing 
these offences, refused to undergo sex offender treatment programs and described his behaviour as typical of any 
red-blooded male. In February 1996, Latimer was sentenced to five and a half years’ jail for aggravated sexual 
penetration after a violent assault on a woman at Perth railway station. During his imprisonment, Latimer refused 
to participate in treatment programs and denied the offence, claiming that the victim had initiated the sexual 
activity, before changing her attitude and then complaining. On 30 March 2005, he was convicted in the Perth 
District Court on a charge of attempted sexual penetration without consent, and during his time in prison, Latimer 
denied committing the offence and did not participate in any treatment programs. Two psychiatric reports tendered 
to the court found that Latimer presented a high risk to the community of serious sexual offences if not subject to 
a continuing detention order. To quote from one psychiatric report — 

The essence of his level of risk lies in his extreme denial and therefore unaddressed offending 
behaviour … No therapeutic endeavours to date have been of benefit. 

The then Attorney General, Mr McGinty said — 

The community deserves to be protected against people like Latimer. That is the reason we brought to 
this Parliament the legislation that is now being enforced … 

It was all very good for the Labor government back then when it was last on the treasury bench to boast about how 
it was tough on crime, as Hon Charles Smith has identified. It is all very good for Labor to spruik these things 
from time to time, yet when push comes to shove and we have an outrageous decision by a Supreme Court judge 
to release Mr Latimer and allow him as part of those conditions to access sex workers, which is plainly inconsistent 
with the law of Western Australia, what does our current Labor Attorney General do? He says, “I’m not going to 
quibble with that. I’m not going to appeal; I’m going to do nothing.” What confidence can I have that this bill before 
us, which I support, will be enforced and implemented by this government when the most recent case, which was 
before us during the winter recess, showed how timid this government is when it comes to law and order? 

Hon Michael Mischin: Not to mention the risk to the prostitute. 

Hon NICK GOIRAN: Indeed; we can reasonably assume that the view of the Attorney General is that this person 
in the community is not worthy of protection, because he will not quibble with that outrageous decision that was 
recently made, which was inconsistent with the law of Western Australia. I note that as recently as 2016, Mr Quigley 
was emphatic during a debate. He was very, very critical of the performance of the then government. On 28 June, 
we have this recording of his views. He said — 

We heard not a word; just hushpuppies, because the government was coming into this Parliament with 
the full intention of surrendering the government’s authority to conduct appeals and to go down to the 
court to seek a rescission of a supervision order. Under the legislation as it currently stands, that is what 
the Attorney General can do. 

Debate adjourned, pursuant to standing orders. 
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